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MEMORANDUM OF LAW IN SUPPORT OF 
DEFENSE MOTION TO SUPPRESS PHYSICAL EVIDENCE

The New Orleans Police Department (NOPD) violently and unlawfully arrested Durmaine Duckett. Officers entered a restaurant, where they saw a black man who did not appear armed and was not committing a crime. They grabbed him from behind, forced him to the ground, and tased him multiple times. They did so without first taking any basic steps to verify the identity of the man in their custody, such as asking him for his name or ID; despite none of the officers having personal familiarity with Mr. Duckett. The sole basis of the arrest was a facial recognition “hit” from Project NOLA, which failed to establish probable cause supporting the officers’ actions. Following the illegal arrest, officers immediately conducted a full search of Mr. Duckett’s person, discovering a gun.
Mr. Duckett submits the following memorandum to set forth the factual and legal bases in support of the claims he raised at his suppression hearing. Mr. Duckett moves this Court to suppress all physical evidence seized following the officers’ illegal and excessively forceful arrest. NOPD violated Mr. Duckett’s rights under Article I, § 5 of the Louisiana Constitution of 1974, and under the Fourth Amendment of the Federal Constitution. Accordingly, Mr. Duckett is entitled to the protections of the exclusionary rule. This Court must suppress the gun. See Mapp v. Ohio, 367 U.S. 643 (1961). 
STATEMENT OF THE CASE

	In weighing Mr. Duckett’s motion to suppress, this Court took extensive testimony over the course of nearly six and a half months, about Mr. Duckett’s violent, immediate arrest; the police activity leading up to that arrest; and the unregulated and reckless use of facial recognition technology that formed the sole basis for Mr. Duckett’s arrest. Because each of these areas of testimony is necessary to dispose of the suppression motion, Mr. Duckett outlines the evidence relating to each of these topics, below. 
I. Procedural History
The State of Louisiana filed a bill of information on April 28, 2025, charging Mr. Duckett with one count of each of the following offenses: La. R.S. 14:95.1 possession of a firearm by a person previously convicted of a felony, La. R.S. 40:1382 negligent carrying of a concealed weapon, and La. R.S. 14:95.5 possession of a firearm in an alcohol beverage outlet.[footnoteRef:1] Mr. Duckett’s case was allotted to Section L of the Orleans Parish Criminal District Court. On May 5, 2025, Mr. Duckett filed an omnibus motion, which included a request to suppress physical evidence. On May 15, 2025, after receiving an initial but incomplete tender of discovery, Mr. Duckett supplemented the previously filed omnibus motion with a particularized suppression motion. [1:  On February 28, 2026, Mr. Duckett was booked at the Orleans Justice Center. At that time, he was also booked pursuant to a warrant for one count of La. R.S. 14:37.4 aggravated assault with a firearm. However, the charge associated with that warrant—as identified by Project NOLA’s alert system—was refused by the State on the same day as the filing of the bill of information, April 28, 2025. ] 

On May 30, 2025, Mr. Duckett appeared in court for his preliminary hearing and the evidentiary hearing on his motion to suppress.[footnoteRef:2] The State called NOPD Detective Alexander Reiter, to testify regarding the circumstances underlying Mr. Duckett’s arrest. Through Det. Reiter’s testimony and the initial discovery tendered to the defense, Mr. Duckett learned that the sole basis for his arrest by NOPD was an alert generated by facial recognition technology employed by a civilian organization, Project NOLA, which relayed that unverified tip to NOPD officers. As a result, the hearing was left open, at the request of defense counsel, to subpoena additional information regarding the use of facial recognition technology in Mr. Duckett’s case, and for testimony of additional witnesses.  [2:  See Exhibit 1 (Transcript for May 30, 2025 hearing).] 

In the following weeks, this Court signed subpoenas duces tecum directed to NOPD and Project NOLA regarding their collaboration, both in general and as it relates to Mr. Duckett’s case, further discussed below in Part III. On August 22, 2025, the defense called NOPD Sergeant Terrence Wilson, the supervisor of NOPD’s Records Division.[footnoteRef:3] Sergeant Wilson testified regarding NOPD’s inability to produce the materials Mr. Duckett requested regarding the facial recognition technology used in his arrest and by NOPD more broadly. Then, on October 16, 2025, the State called NOPD Sergeant Sarah Cherny to testify regarding her involvement in Mr. Duckett’s arrest and her receipt of a Project NOLA alert purportedly identifying Mr. Duckett through the use of facial recognition technology.[footnoteRef:4] Finally, on December 12, 2025, the defense called Dr. Michael King, whom this Court qualified as an expert in facial recognition technology.[footnoteRef:5] [3:  See Exhibit 2 (Transcript for August 22, 2025 hearing).]  [4:  See Exhibit 3 (Transcript for October 16, 2025 hearing).]  [5:  See Exhibit 4 (Transcript for December 12, 2025 hearing).] 

II. Mr. Duckett’s illegal arrest, based solely on the use of facial recognition technology

On February 27, 2025, NOPD Detectives Alexander Reiter, Brody Bonura, and Alyssa Van Lew entered Willie’s Chicken Shack on Canal Street, where they saw a black male, later identified as Durmaine Duckett, standing near the back of the restaurant.[footnoteRef:6] From this vantage point, the officers could only see Mr. Duckett’s side profile, at most.[footnoteRef:7] When the officers encountered Mr. Duckett in the restaurant, they did not believe he was committing a crime nor did they believe he was presently armed.[footnoteRef:8] In a matter of seconds, officers surrounded Mr. Duckett.[footnoteRef:9] Without any explanation or questioning, Det. Reiter and Det. Bonura grabbed Mr. Duckett from both sides and forced him to the ground.[footnoteRef:10] As Mr. Duckett screamed “I didn’t do anything, why are you doing this?” the officers held him face down on the floor of the restaurant and Det. Reiter tased Mr. Duckett several times, directly to his back.[footnoteRef:11] Body camera footage shows Mr. Duckett writhing in pain on the restaurant floor before the officers took him into custody.[footnoteRef:12] [6:  See Exhibit 5 (Body camera footage of Det. Reiter, offered as Defense Exhibit 1 at Mr. Duckett’s May 30, 2025 hearing).]  [7:  Id.]  [8:  Ex. 1 at 9:30-32.]  [9:  Ex. 5 (Det. Reiter’s body camera footage).]  [10:  Id.]  [11:  Id.]  [12:  Id.] 

During the May 30, 2025 hearing, Det. Reiter testified that his basis for arresting and tasing Mr. Duckett was a purported alert from Project NOLA, a civilian group that runs an unregulated network of surveillance cameras around the city.[footnoteRef:13] According to Det. Reiter, the officers approached and forcibly arrested Mr. Duckett on February 27, 2025, because their supervisor, NOPD Sergeant Sarah Cherny, received an alert from Project NOLA, indicating that an individual who had a warrant out for his arrest may be nearby.[footnoteRef:14] Some Project NOLA cameras are equipped with facial recognition technology.[footnoteRef:15] The camera that captured Mr. Duckett was equipped with some version of this technology.[footnoteRef:16] However, Det. Reiter failed to provide documentation of that notification, nor could he identify the specific means through which Project NOLA purported to identify Mr. Duckett as the subject of the warrant. Furthermore, the State failed to elicit from Det. Reiter how a civilian group would have access to confidential information relating to the contents of an open arrest warrant. At the time of the Project NOLA alert, the officers were not actively investigating the case in which the warrant had been issued.[footnoteRef:17] The allegations contained in the warrant were from an entirely different incident, allegedly occurring about two and a half weeks prior.[footnoteRef:18]  [13:  Ex. 1 at 14:1:10.]  [14:  Id. at 17-18.]  [15:  Id. at 14:13-18 (Q: Project NOLA’s alert system, it uses facial recognition technology, correct? A: That is correct. Q: And so someone can just be walking down the street and the camera captures their face? A: That is correct); 14:22-26 (“I understand that they use facial recognition technology which uses a data base and uses the differences in people’s face and compares those to the images that he sees on camera.”); see also Ex. 3 (testimony of Sgt. Cherny) 7:22-29 (“[T]ypically what happens is that if somebody is looking at the Project NOLA cameras and happens to be looking at them when a notification comes onto screen it will come onto the screen and say that a certain individual wanted for a certain crime with a name, an item number, and a photo, it’s possibly presenting at a certain camera at a certain location.”).]  [16:  Ex. 1 (testimony of Det. Reiter) 13:30-31; 14:1-15 (“A: I wrote the police report for the arrest portion, yes, but not for the warrant. Q: Right. And so I’m just talking about the facts of the arrest in this case. That police report references Project NOLA’s alert system, correct? A: That is correct. Q: Okay. And that was how Mr. Duckett was initially pinged that day as part of the investigation, correct . . .? A: The technology spotted him at Unique’s Grocery. . .  Q: And so someone can just be walking down the street and the camera captures their face? A: That is correct”); see also Ex. 3 (testimony of Sgt. Cherny) 14:7-20 (“Q: [A]nother difference between RTCC and Project NOLA cameras is that Project NOLA uses facial recognition technology, correct? A: I believe that some of them have that capability. Q: Okay. And that’s what happened here, right, based on your description. A: Yes, I believe that it probably—when we get alerts . . . that’s usually what’s happening . . . is that the person presented themselves on a camera that has that capability.”).]  [17:  Ex. 1 at 15:3-6.]  [18:  See Ex. 6 (Arrest warrant for Mr. Duckett associated with NOPD Item No. B-11032-25, approved on February 12, 2025; entered as State’s Exhibit 2 at the May 30, 2025 hearing).] 

Sgt. Cherny was not on scene with the other officers to evaluate whether the man her colleagues were forcibly arresting was the person depicted in the Project NOLA alert of which only she had in possession, at NOPD’s Eighth District office.[footnoteRef:19] While watching live footage from Project NOLA cameras, Sgt. Cherny saw an alert pop up, indicating that an individual with an active warrant named Durmaine Duckett was at Unique’s Grocery on Royal Street.[footnoteRef:20] When Sgt. Cherny received the Project NOLA alert, she believed that she alerted Det. Reiter and Det. Bonura about the notification via radio.[footnoteRef:21] The content of this radio message was not recorded or otherwise preserved, nor was it contemporaneously documented in any reports or captured on body camera footage. Because the communication between the officers regarding the Project NOLA alert was not preserved or documented in any way, Sgt. Cherny testified that there is no way to verify how she informed the other officers about the alert.[footnoteRef:22] On the other hand, Det. Reiter testified that he believed Sgt. Cherny received the Project NOLA alert on an app on her phone, however, he could not say for sure, as he did not see the alert, himself.[footnoteRef:23] No information regarding an alert on a smart phone app was preserved, and the State made no effort to clarify this basic discrepancy. [19:  Ex. 3 at 13:6-12]  [20:  Id. at 7:18-32; 9:20-32; 10:1-4; 13:13-31; 27:17-21; see also Ex. 7 (NOPD Incident Report associated with Item No. B-26089-25; entered as Defense Exhibit 4 at the May 30, 2025 hearing) (“On February 27th, 2025, at approximately 10:04 PM 8th District Detectives A. Reiter Unit 1831, A. Van Lew Unit 1832, and B. Bonura 1836 were notified by Project NOLA Alert System that one Durmaine Duckett (B/M DOB: 12/17/1979) had entered the Unique’s Grocery”). ]  [21:  Ex. 3 at 27:22-31.]  [22:  Id. at 27:29-31.]  [23:  Ex. 1 at 17:14-19.] 

Because the Project NOLA alert was not preserved, no witness was able to definitively testify to its contents. While Det. Reiter testified that he did not personally have access to the Project NOLA alert system, he believed that the application generally shows the item number of the associated warrant and a photo of the subject with a “certainty rating” underneath it.[footnoteRef:24] Sgt. Cherny testified that at the time of NOPD’s use of the Project NOLA alerts in Mr. Duckett’s case, she believed that the notification would typically communicate that “a certain individual wanted for a certain crime with a name, an item number, and a photo.”[footnoteRef:25] However, the alert system was not equipped with a copy of the actual warrant, it only provided the officers with the associated NOPD item number.[footnoteRef:26] It would therefore generally fall on the officer receiving the alert to verify if a warrant is still active.[footnoteRef:27] This is an essential step, as the existence of an item number does not necessarily mean that a warrant has been approved, or even requested.[footnoteRef:28] It is not clear how the Project NOLA alert system was aware that Mr. Duckett may have a warrant out for his arrest, or whether NOPD had specifically requested that Project NOLA’s facial recognition technology look for Mr. Duckett. Sgt. Cherny suggested that the cameras may have pulled from information provided by the District Attorney’s office or information released to the media or posted on social media, but her suggestions were mere speculations.[footnoteRef:29]  [24:  Id. at 18:16-19. Notably, Det. Reiter never explained what this “certainty rating” means or how it is generated. No other witnesses at the hearings mentioned such a “certainty rating.”]  [25:  Ex. 3 at 7:26-29.]  [26:  Ex. 1 at 18:20-23.]  [27:  Ex. 3 at 21:4-11.]  [28:  Id. at 22:15-19 (“Q: [J]ust because an NOPD item number is issued doesn’t necessarily mean that a warrant has been approved, correct? A: No. NOPD creates items for all sorts of things, not even criminal matters.”).]  [29:  Id. at 18-20.] 

Based on the information Sgt. Cherny provided, Detectives Reiter, Bonura, and Van Lew went to the location where the Project NOLA cameras reported seeing the individual, Unique’s Grocery. Upon arrival at Unique’s Grocery, the officers did not see the individual.[footnoteRef:30] They then canvassed the area, until they reached Willie’s Chicken Shack on Canal Street, several blocks away in the heart of the busy French Quarter.[footnoteRef:31]  [30:  Ex. 1 at 9:7-11.]  [31:  Id. at 11:6-19] 

When the officers entered Willie’s, they saw a black man standing inside. According to Det. Reiter, the man appeared unarmed and was not presently engaged in the commission of any criminal offenses.[footnoteRef:32] Body camera footage from the moment of the arrest shows that officers only saw this man from a side profile, such that they were unable to see his full face.[footnoteRef:33] At the time of the encounter, the body camera reveals that it was also dark outside, with low lighting in the restaurant.[footnoteRef:34] Mr. Duckett was standing well inside of the restaurant, several yards from the door where the officers entered.[footnoteRef:35] Prior to forcibly arresting Mr. Duckett, the officers took no steps to verify that the person they were arresting with extreme force was the same person identified by Project NOLA’s alert system.[footnoteRef:36] They did not verify his identity with a photo or the information provided by the Project NOLA alert.[footnoteRef:37] They did not even ask for his name or ID.[footnoteRef:38]  [32:  Id. at 9:30-32.]  [33:  Ex. 5.]  [34:  Id.]  [35:  Id.]  [36:  Id.]  [37:  Id.; see also Ex. 1 at 26:21-24.]  [38:  Ex. 5; Ex 1. at 26:21-24. By sheer coincidence, one of the arresting officers, Det. Bonura, authored the underlying warrant purportedly detected by Project NOLA’s alert system. Critically, though, according to that warrant, Det. Bonura never encountered Mr. Duckett himself before violently arresting him on February 27, 2025. See Ex. 6. Det. Bonura requested that arrest warrant based solely on the statement of one complainant, without further investigation, attempts to locate Mr. Duckett, or efforts to interview him. Id. As a result—and despite multiple settings wherein the State could have subpoenaed Det. Bonura to testify and satisfy their burden—the State introduced no evidence to indicate that Det. Bonura was familiar with Mr. Duckett’s appearance on February 27, 2025 (assuming, of course, that Det. Bonura had a sufficient opportunity to view Mr. Duckett before making a violent arrest). Although Det. Reiter and Sgt. Cherny speculated that their colleague Det. Bonura must have been familiar with Mr. Duckett, neither officer could offer any concrete evidence to affirm this speculation. In fact, Det. Reiter testified that, to his knowledge, Det. Bonura had never even seen Mr. Duckett in person prior to tasing and arresting him. Ex. 1 at 29:23-32. Sgt. Cherny ultimately admitted the same. Ex. 3 at 29:6-17. As a result, the State failed to meet its burden of demonstrating that Det. Bonura corroborated the link between the Project NOLA alert and the warrant for Mr. Duckett’s arrest.] 

The other officers likewise had no familiarity with Mr. Duckett. Det. Reiter testified that prior to this incident, he had no previous interactions with Mr. Duckett, nor did he know him personally.[footnoteRef:39] Det. Reiter was not involved in the investigation for the allegations associated with the pending warrant.[footnoteRef:40] Sgt. Cherney testified that she, like the other officers, had no personal familiarity with Mr. Duckett.[footnoteRef:41]  [39:  Ex. 1 at 26:6-13.]  [40:  Id. at 29:16-18.	]  [41:  Ex. 3 at 21:17-21.] 

III. Facial Recognition Technology and New Orleans

a. New Orleans City Council’s limitations on NOPD’s use of facial recognition technology

In 2022, the New Orleans City Council passed an ordinance which limited the ways in which NOPD can lawfully use facial recognition technology.[footnoteRef:42] Section 147-2 of the New Orleans Municipal Code defines the bounds of using such technology. This section defines “surveillance technology” to include facial recognition technology.[footnoteRef:43] Under this law, NOPD may not “obtain, retain, possess, access, sell, or use any prohibited surveillance technology or information derived from a prohibited surveillance technology.”[footnoteRef:44] Nor may NOPD enter into agreements with third parties to do so.[footnoteRef:45]  [42:  Ex. 8 (New Orleans, Louisiana Code of Ordinances, Sec. 147 “Surveillance Technology and Data Protection,” introduced as Defense Exhibit 3 at the May 30, 2025 hearing). ]  [43:  Ex. 8 (Sec. 147-1).]  [44:  Id. (Sec. 147-2(a)(1)).]  [45:  Id. (Sec. 147-2(a)(2)).] 

There are some exceptions to this prohibition. NOPD may use “evidence relating to the authorized investigation of a specific crime that may have been generated from a face surveillance or characteristic tracking system, so long as such evidence was not generated by, with the knowledge of, or at the request of the NOPD.”[footnoteRef:46] Additionally, NOPD may use surveillance technology in the active investigation of certain enumerated crimes of violence.[footnoteRef:47] The technology may not, however, be used for general surveillance.[footnoteRef:48] NOPD has adopted the language of the ordinance in its own internal policy.[footnoteRef:49] [46:  Id. (Sec. 147-2(c)).]  [47:  Id. (Sec. 147-2(d)).]  [48:  Id. (Sec. 147-2(g)).]  [49:  Ex. 9 (NOPD Operations Manual, Ch. 51.1.1 “Use of Facial Recognition for Criminal Investigations,” entered as Defense Exhibit 3 at the October 16, 2025 hearing).] 

Section 147-2 further requires that, in order to use any facial recognition technology, the technology must comply with NOPD policy safeguards for ensuring the reliability of the technology, as well as documenting the use of the technology.[footnoteRef:50] NOPD policy provides that the use of facial recognition technology must be approved on a case-by-case basis by an NOPD supervisor.[footnoteRef:51] In requesting use of the technology, officers must submit an NOPD Form 357, which serves as a sworn affidavit certifying (1) the reason for the request and the enumerated crime justifying the use of facial recognition technology and (2) that all other reasonable means of identifying the individual have been exhausted, absent exigent circumstances.[footnoteRef:52] Officers may submit this request only for enumerated crimes of violence.[footnoteRef:53] General surveillance is impermissible under both NOPD policy and the local ordinance.[footnoteRef:54] Further, only NOPD facial recognition investigators who have completed mandatory training may access the technology.[footnoteRef:55] If the technology identifies a possible match, the trained investigator is supposed to conduct a manual review of the results, involving a visual comparison of the facial characteristics of each candidate against the submitted image.[footnoteRef:56] The possible match candidate should also be submitted for peer review among other facial recognition investigators.[footnoteRef:57] Beyond the use of the Form 357, officers must also document the source of the image and underlying reasons for the requested use of facial recognition systems as an investigative lead in the police report associated with the case.[footnoteRef:58] NOPD’s policy acknowledges that the use of facial recognition in policing requires balancing information-gathering requirements for law enforcement and the legal and privacy rights of individuals.[footnoteRef:59] If a possible match candidate is approved, under NOPD policy, this does not constitute probable cause to arrest or obtain a search warrant; further investigation is needed to establish probable cause.[footnoteRef:60] [50:  See Ex. 8 (Sec. 147-2(e)); Ex. 9.]  [51:  Ex. 9 at 3. ]  [52:  Id. Critically, the officers involved in Mr. Duckett’s arrest appear to have never submitted an NOPD Form 357, as required by their policy. ]  [53:  Id. at 2-3.]  [54:  Ex. 8 (Sec. 147-2(g); Ex. 9 at 2.]  [55:  Ex. 9 at 3. ]  [56:  Id. at 5.]  [57:  Id.]  [58:  Id. at 3.]  [59:  Id. at 4.]  [60:  Id. at 1 (“The individual results of [facial recognition] technology alone are insufficient to constitute probable cause but may be an element of reasonable suspicion or probable cause when viewed with other elements of the investigation to obtain an arrest or search warrant.”) (emphasis in original).] 

b. Project NOLA’s surveillance initiatives 
About two-hundred Project NOLA cameras around the city are equipped with facial recognition technology.[footnoteRef:61] In December 2025, Bryan Lagarde, the Executive Director of Project NOLA, told NPR that, on busy days, there are hundreds of facial recognition hits captured by his cameras.[footnoteRef:62] Some of these individuals are reported as wanted by law enforcement agencies. Others, Lagarde explained, he is tracking on his own initiative “because of their apparent involvement in felony-level criminal activity.”[footnoteRef:63] New Orleans’s use of automated facial recognition technology is the first known widespread effort by police to use artificial intelligence to identify people in live camera feeds for the purpose of making arrests.[footnoteRef:64] [61:  Martin Kaste, Live cameras are tracking faces in New Orleans. Who should control them?, NPR (Dec. 16, 2025), https://www.npr.org/2025/12/16/nx-s1-5616681/new-orleans-live-facial-recognition-surveillance.]  [62:  Id.]  [63:  Id.]  [64: 	 Douglas MacMillan and Aaron Schaffer, Police secretly monitored New Orleans with facial recognition cameras, THE WASHINGTON POST (May 19, 2025), https://www.washingtonpost.com/business/2025/05/19/live-facial-recognition-police-new-orleans/ (entered as Defense Exhibit 2 at the May 30, 2025 hearing).] 

In May 2025, The Washington Post reported that NOPD Chief Anne Kirkpatrick had paused NOPD’s collaboration with Project NOLA in early April, “after a captain identified the alerts as a potential problem during a review.”[footnoteRef:65] Chief Kirkpatrick shared an email with the Washington Post that she sent to Project NOLA, directing that the automated alerts must be turned off until she is “sure that the use of the app meets all the requirements of the law and policies.” In direct contradiction to Chief Kirkpatrick’s public statements, Sgt. Cherny testified before this Court that there was never actually a pause in NOPD’s collaboration with Project NOLA: [65:  Id.] 

Q:	So there is an app that officers can receive notifications to?
A:	At this time, back in February, there was. . . . They’ve been playing with it throughout the year to kind of figure out what the best way to disseminate information, and at that time that’s what they were using.

Q:	Right. Right. Because I know NOPD’s collaboration with Project NOLA is on pause, correct?

A:	No, that’s—that’s not correct.
Q:	It’s ongoing?
A:	Yeah.
Q:	Okay. Is it . . . I’m thinking particularly about the statement that Chief Kirkpatrick made in April of this year indicating that the collaboration was on pause. Are you familiar with that?

A:	No. The department uses Project NOLA cameras all the time.
Q:	So there’s never been a lapse?
A:	No.[footnoteRef:66]  [66:  Ex. 3 at 15:24-32; 16:1-16.] 

The State offered no testimony or documentary evidence to explain this glaring discrepancy between NOPD’s public statements about its compliance with the local ordinance versus Sgt. Cherny’s contradictory statements about the ongoing use of facial recognition technology.
The officers’ testimony in Mr. Duckett’s case sheds additional light on NOPD’s current use of Project NOLA alerts involving facial recognition. Sgt. Cherny and Det. Reiter were clear that NOPD knows that Project NOLA is using facial recognition,[footnoteRef:67] and is still actively collaborating with Project NOLA.[footnoteRef:68] Despite NOPD’s ongoing use of this technology, its officers do not go through any training on facial recognition technology or using Project NOLA’s alert system.[footnoteRef:69] Nor is there any evidence that Project NOLA’s technology complies with NOPD’s policies, discussed above. [67:  Ex. 1 (testimony of Det. Reiter) at 14:13-18 (Q: Project NOLA’s alert system, it uses facial recognition technology, correct? A: That is correct. Q: And so someone can just be walking down the street and the camera captures their face? A: That is correct); 14:22-26 (“I understand that they use facial recognition technology which uses a data base and uses the differences in people’s face and compares those to the images that he sees on camera.”); Ex. 3 (testimony of Sgt. Cherny) 7:22-29 (“[T]ypically what happens is that if somebody is looking at the Project NOLA cameras and happens to be looking at them when a notification comes onto screen it will come onto the screen and say that a certain individual wanted for a certain crime with a name, an item number, and a photo, it’s possibly presenting at a certain camera at a certain location.”).]  [68:  Ex. 3 at 14:28-32; 15:1-10 (“Q: You’re familiar with [Project NOLA cameras] in your role as a sergeant . . .? . . . A: Yes Q: You use them in your investigations and cases? A: Yeah. We look at the monitoring center quite often. A: This wasn’t the first time you had used the Project NOLA cameras? A: Are we talking about obtaining video or— Q: In general. A: I mean, we get—we use the cameras quite often.”); id. at 8:15-27 (“So in the Eighth District we have a viewing center in the promenade office . . . And there’s typically at least once officer or supervisors, somebody who is looking at the cameras.”); 15:32; 16:1-14 (“The department uses Project NOLA cameras all the time.”); Ex. 1 at 14:27-29 (“Q: . . . [Y]ou do use [Project NOLA cameras] in your line of work, correct? A: Yes.”).]  [69:  Ex. 3 at 23:21-23; Ex. 2 (testimony of Sgt. Wilson) at 15.] 

IV. Missing evidence of the use of facial recognition technology in Mr. Duckett’s case

Following Det. Reiter’s testimony, Mr. Duckett served subpoenas duces tecum (SDTs) upon both NOPD and Project NOLA, seeking basic information with which this Court could assess the validity of his arrest through facial recognition technology.[footnoteRef:70] As the initial responses of both parties were legally insufficient, Mr. Duckett presented motions to compel the same information and evidence enumerated in his SDTs to this Court. This Court granted the motions to compel the evidence requested in the SDTs, and ordered representatives of NOPD and Project NOLA to appear in court on August 22, 2025, to testify regarding the status and availability of the requested materials. On that same day, this Court issued written rulings acknowledging the relevance of the requested materials, and the failure of NOPD and Project NOLA to properly respond.[footnoteRef:71]  [70:  See Ex. 10 (SDT directed to NOPD); Ex. 11 (SDT directed to Project NOLA).]  [71:  See Ex. 12 (Ruling and order directed at NOPD); Ex. 13 (Ruling and order directed at Project NOLA).] 

On August 22, 2025, NOPD Sergeant Terrence Wilson appeared in court, in response to this Court’s July 25, 2025 order.[footnoteRef:72] Sgt. Wilson leads NOPD’s Records Division. During his testimony, he described the processes by which information gathered during an investigation should be documented by NOPD officers and made part of records that his division would store and, upon request, search.[footnoteRef:73] With respect to any videos, photos, or communications between Project NOLA and NOPD regarding Mr. Duckett, Sgt. Wilson testified that had any of the officers preserved these materials by logging them under the NOPD Item Number associated with this case, he would have been able to locate them.[footnoteRef:74] Sgt. Wilson then testified that, upon reviewing the extensive collections of records of which he serves as custodian, NOPD did not have any of the materials requested in the SDT. None of these materials were available when he looked for materials associated with the NOPD Item Number for Mr. Duckett’s charges, so his department provided a letter advising Mr. Duckett’s counsel of this.[footnoteRef:75]  [72:  See Ex. 2. ]  [73:  Id. at 9-12; 18-20.]  [74:  Id. at 9-10.]  [75:  Id. at 8; see also Ex. 14 (Letter from NOPD, dated July 31, 2025; entered as Defense Exhibit 2 at the August 22, 2025 hearing).] 

Mr. Lagarde, the Executive Director of Project NOLA, responded to Mr. Duckett’s SDT by email.[footnoteRef:76] Mr. Lagarde explained that with the exception of Mr. Duckett’s request for information regarding the resolution of the camera that purportedly captured him, there were no responsive records for any of the materials Mr. Duckett requested.[footnoteRef:77] Instead of appearing in court when subpoenaed to do so, Mr. Lagarde sent counsel to challenge this Court’s order that he explain the absence of the materials his organization sent to NOPD to aid in arresting Mr. Duckett. While Mr. Lagarde never ultimately testified in this case, he conveyed, through counsel, that none of the information Project NOLA sent to NOPD regarding Mr. Duckett currently exists.[footnoteRef:78] In response to Mr. Duckett’s request for any data on Project NOLA’s facial recognition software’s error rates, including but not limited to any racial disparities across the rate of “false positives,” counsel for Mr. Lagarde wrote that Project NOLA does not maintain such data.[footnoteRef:79] [76:  See Ex. 15 (Email from Mr. Lagarde, dated July 9, 2025).]  [77:  Id.]  [78:  See Ex. 15 (Email from Inga Petrovich, counsel for Mr. Lagarde, dated October 8, 2025).]  [79:  Id.] 

V. Expert testimony of Dr. Michael King

On December 12, 2025, the defense called Dr. Michael King as a witness at the final court date where testimony was presented as part of Mr. Duckett’s suppression hearing.[footnoteRef:80] Dr. King holds bachelor’s and master’s degrees as well as a PhD in electrical engineering.[footnoteRef:81] He has researched facial recognition for over two decades, since 2002.[footnoteRef:82] In the early 2000s, Dr. King worked with the National Security Agency and the Central Intelligence Agency, to develop and lead research programs into facial recognition technology on behalf of the intelligence community at large.[footnoteRef:83] In 2015, he transitioned into academia at the Florida Institute of Technology, where he has since served as a professor of electrical engineering and computer science.[footnoteRef:84] Throughout his professional career, Dr. King has served on various national advisory committees, including as the Intelligence Community Department Lead on the White House National Science and Technology Committee and the Biometric and Identity Management Committee.[footnoteRef:85] More recently, he served on the National Academy of Science, Engineering, and Medicine’s (NASEM) committee on facial recognition technologies, which issued an industry-leading report in January 2024 on “current capabilities, future possibilities, societal implications, and governance of FRT.”[footnoteRef:86] Based on his experience and training, Dr. King was offered as an expert in facial recognition technology, to which the State did not object. Accordingly, this Court accepted Dr. King as an expert in his field.[footnoteRef:87] [80:  See Ex. 4 (transcript of December 12, 2025 hearing, testimony of Dr. King). ]  [81:  Id. at 4.]  [82:  Id. at 5.]  [83:  Id. at 4-5.]  [84:  Id. at 8.]  [85:  Id. at 8-9.]  [86:  Id. at 9.]  [87:  See also Ex. 17 (CV of Dr. King).] 

	Dr. King’s testimony provided background on what facial recognition technology is, the significance of any results generated by the technology, and the factors that bear on its reliability. Dr. King explained that, in the simplest of terms, facial recognition technology takes images of people, conducts a comparison, and offers a score of how similar the images are.[footnoteRef:88] This can be used to identify known subjects, such as using the technology to unlock an iPhone, or to attempt to identify an unknown subject, referencing a broader database of potential matches.[footnoteRef:89] [88:  Ex. 4 at 17.]  [89:  Id. at 18.] 

Because of the myriad of potential uses of this technology, additional details are required to assess the validity of facial recognition technology in specific contexts. In the latter scenario described by Dr. King, wherein facial recognition technology attempts to identify an unknown subject, the technology uses what is called a “reference photo.”[footnoteRef:90] According to Dr. King, a “reference photo” is an image that contains the face of the person who is unknown.[footnoteRef:91] Dr. King explained that the quality of the reference photo, the degree to which it is blurry or clear, can affect the reliability of any possible matches between the subject in the reference photo and a potential suspect.[footnoteRef:92] Additionally, the physical positioning of the face relative to the camera, and anything on the face, such as glasses or a beard, will also bear on the technology’s ability to compare the reference photo to other photos of known individuals with accuracy.[footnoteRef:93] Dr. King explained that, without a preserved reference photo, one cannot make judgments on the overall validity of the match.[footnoteRef:94] [90:  Id. at 19.]  [91:  Id.]  [92:  Id. at 24.]  [93:  Id.]  [94:  Id. at 25.] 

In order for facial recognition technology to make a purported match, the technology compares a reference photo across a “gallery,” a repository or database of images of people whose identities are known.[footnoteRef:95] As with reference photos, the quality and nature of the images within the gallery directly impacts the reliability of a purported match. While the size and source of Project NOLA’s gallery remains unknown, Sgt. Cherny suggested that the photos may be pulled from social media or submitted directly by law enforcement.[footnoteRef:96] Dr. King testified that, if this is true, it may cause “the scores of people who are not the same to actually increase in certain matters when you have two low quality images that are being compared.”[footnoteRef:97] Dr. King explained that galleries containing photos from these sources are often poor quality, because social media or law enforcement photos are not taken under controlled conditions with the intent of being able to perform facial recognition analysis on them.[footnoteRef:98] Other factors can cause elevated similarity scores—for example, when individuals of a particular race are overrepresented in a gallery or law enforcement disproportionately submit individuals of a certain demographic.[footnoteRef:99] However, ultimately, without information on the size and source of the gallery, the reliability of the results generated by a facial recognition system cannot be assessed.[footnoteRef:100] [95:  Id. at 19.]  [96:  Id. at 26; see also Ex. 3 at 19-20.]  [97:  Ex. 4 at 26.]  [98:  Id.]  [99:  Id. at 27-28; see also NATIONAL ACADEMY OF SCIENCES, ENGINEERING, AND MEDICINE (NASEM), Facial Recognition Technology: Current Capabilities, Future Prospects, and Governance (2024) (Entered as Defense Exhibit 4 at the December 12, 2025 hearing) at 82 (“Differential intensity of policing can lead to differential frequency of law enforcement contacts, which leads to a differential rate of representation in law enforcement reference galleries. This effect is compounded by the fact that mugshots are not removed when cases are dropped or lead to acquittals.”).]  [100:  Ex. 4 at 28.] 

Once equipped with a reference photo and a gallery, all facial recognition technologies use an algorithm to generate potential matches. An algorithm is a mathematical model that takes in the raw elements of the pictures—i.e., from both the reference photo and the gallery—and generates a representation.[footnoteRef:101] While many facial recognition algorithms are conceptually similar, their resulting models and representations are different.[footnoteRef:102] Much like all of the other components of the technology, algorithms can vary in reliability and rate of error.[footnoteRef:103] Dr. King also explained that it is important for organizations that use facial recognition technology to maintain data on error rates.[footnoteRef:104] Error rates are essential to the reliability of the algorithm and to audit the technology.[footnoteRef:105] The industry standard is to submit algorithms to the National Institute of Science and Technology’s vendor test. This test is completely free and provides transparency on the reliability of the algorithm.[footnoteRef:106] Project NOLA has not publicly shared its algorithm or submitted it to the vendor test. As a result, the State has offered this Court no information with which to assess the reliability of Project NOLA’s purported match. [101:  Id. at 19.]  [102:  Id. at 35.]  [103:  Id.]  [104:  Id. at 36.]  [105:  Id.]  [106:  Id. at 35-36.] 

When comparing a reference photo across a gallery, some facial recognition technology algorithms may generate a “candidate list.” A candidate list is a compilation of the people in the gallery with the highest rating scores or who appear to exhibit the closest facial similarity to the reference photo that was presented.[footnoteRef:107] From the information that is publicly available about Project NOLA’s technology as well as from Det. Reiter and Sgt. Cherny’s testimony, Dr. King believed Project NOLA’s system does not generate candidate lists.[footnoteRef:108] Instead, Project NOLA’s facial recognition technology seems to generate automated alerts, without considering alternative candidates.[footnoteRef:109] Automated alerts lack the additional safeguards of candidate lists and thus present greater reliability concerns. In contrast, when a candidate list is generated, a trained human reviews the list, to assess whether the results can be considered a match, in an effort to avoid any errors that may have been made by the facial recognition technology.[footnoteRef:110] Dr. King noted that NOPD’s own facial recognition technology policy requires this two-step review, recognizing the importance of secondary human review.[footnoteRef:111]  [107:  Id. at 20.]  [108:  Id. at 29. ]  [109:  Id.]  [110:  Id. at 31.]  [111:  Id. at 30.] 

While it remains unknown exactly what Project NOLA’s automated alerts contain and the process by which they are generated, Dr. King shared that the NASEM report on facial recognition condemns the use of automated alerts without a proper human review.[footnoteRef:112] Simply verifying the status of a warrant, as Sgt. Cherny speculated that she may have done here, is not sufficient human review.[footnoteRef:113] Dr. King explained that human review has nothing to do with any extenuating circumstances related to the individual.[footnoteRef:114] Rather, trained human review is limited to verifying the purported facial recognition technology match, based only on the images input through the technology’s algorithm. In other words, trained human review is a manual comparison of the facial features between two images, typically conducted by someone who has no insight into the facts of the case, which could introduce external sources of bias into the review process.[footnoteRef:115] There is no evidence that this type of review was completed in Mr. Duckett’s case. In fact, the testimony before this Court indicates that the officers acted immediately upon an unverified automated alert. [112:  Id. at 33.]  [113:  Id. at 46.]  [114:  Id. ]  [115:  Id. at 46-48.] 

Dr. King explained that even in the best-case scenario, when the facial recognition technology follows industry standards and is facilitated by individuals who are highly trained, the scientific consensus is that any results generated cannot be considered a “positive match” or sufficient evidence to establish probable cause for arrest.[footnoteRef:116] Instead, the consensus of the scientific community is that facial recognition technology can only produce investigative leads that should then be corroborated by additional police work.[footnoteRef:117] This is consistent with NOPD’s policy, which provides: “the determination of a possible match candidate alone does not constitute probable cause to effect an arrest or obtain an arrest or search warrant . . . further investigation is needed to establish probable cause.”[footnoteRef:118] Moreover, to evaluate the reliability of a purported facial recognition technology match, an understanding of the limitations of the technology is essential, which is why the individuals using the technology need to be trained. Dr. King explained that the danger presented by untrained individuals using facial recognition technology to make arrests is that law enforcement, “can act upon data that they really don’t understand [and] . . . rel[y] on the technology too much without adhering to training or understanding that the technology could indeed make an error.”[footnoteRef:119] As a result, overconfidence in the results of facial recognition can lead to wrongful arrests.[footnoteRef:120]  [116:  Id. at 32, 37.]  [117:  NATIONAL ACADEMY OF SCIENCES, ENGINEERING, AND MEDICINE (NASEM), Facial Recognition Technology: Current Capabilities, Future Prospects, and Governance (2024) (Entered as Defense Exhibit 4 at the December 12, 2025 hearing) at 74 (“In criminal investigations, current best practice is to use FRT as one component of investigative leads”); FACIAL IDENTIFICATION SCIENTIFIC WORK GROUP (FISWG), Minimum Training Criteria When Using Facial Recognition Systems, (2021), available at https://fiswg.org/fiswg_min_training_criteria_when_using_fr_systems_v1.0_2021.10.22.pdf (“The user of an FRS and the personnel reviewing the results are required to be aware of the major elements and limitations of the facial comparison discipline and training in the use of available tools. Results from an automated FRS are used as investigative leads only and should be used in conjunction with additional resources.”).]  [118:  Ex. 9 at 1.]  [119:  Ex. 4 at 33.]  [120:  Id. at 40.] 

	Despite the extensive testimony and litigation in this case, Dr. King highlighted that there were several unanswered questions about the use of facial recognition technology against Mr. Duckett that this Court would have to know before assessing the validity of the purported match.[footnoteRef:121] The State, NOPD, and Project NOLA were all unable to produce any information beyond the fact that NOPD received a Project NOLA “hit” on Mr. Duckett. It is likewise unclear from Det. Reiter and Sgt. Cherny’s testimony, how the officers were able to identify Mr. Duckett upon approaching him in person.[footnoteRef:122] Dr. King reflected on this as well, warning that “to go from an alert . . . without a human review . . . would be dangerous.”[footnoteRef:123] [121:  Id. at 44.]  [122:  Id. at 44-45 (“What wasn’t clear from Detective Reiter’s . . . testimony when he said that he identified the individual, if he identified the person based on the alert and the person wearing the same article of clothing that may have been present in the alert.”).]  [123:  Id.] 

LAW AND ARGUMENT

	The Louisiana Code of Criminal Procedure imposes the burden of proof on the State to establish the admissibility of any physical evidence seized without a search warrant. La. C. Cr. P. art. 703(D). The Louisiana Supreme Court has explained that, in meeting this burden, the State must affirmatively show that the search was justified. State v. Franklin, 353 So. 2d 1315, 1318-19 (La. 1977). Because the State bears the burden of proof, any outstanding questions must be resolved in favor of the defendant. Id. at 1321 (discussing factual discrepancies in the record before the court and concluding that “[i]f the evidence is in equipoise, since the burden of proof is on the State, then the motion to suppress should have been granted”). 
	In this case, Mr. Duckett was violently arrested based on unreliable, unverified information. As an initial matter, the record makes clear that Mr. Duckett was subjected to this encounter as soon as the officers entered the restaurant, tackled him to the ground, and tased him. This use of excessive force amounted to a seizure under the Fourth Amendment. As a result, the officers who brutalized Mr. Duckett were required to furnish probable cause to believe that, at the time of their violent encounter, Mr. Duckett had committed an offense. 
After months of extensive hearings, the State has failed to meet its burden of proving that Mr. Duckett’s arrest was justified by probable cause. The testimony before this Court establishes that the responding officers’ sole basis for seizing Mr. Duckett was an unverified alert submitted by a civilian organization and generated through the black box of unregulated facial recognition technology. By NOPD’s own policies, this uncorroborated tip cannot amount to probable cause for the arrest of an individual, let alone the brutal use of force depicted in the officer’s body camera. Rather, and as with any tip submitted to law enforcement by a civilian informant, this Court is required to assess the overall reliability of the Project NOLA alert. 
Through the evidence adduced by the defense, and the expert testimony offered by Dr. King, it is clear that this Court lacks any of the information that would be required to conclude that Project NOLA’s use facial recognition technology in this case was sufficiently reliable to justify Mr. Duckett’s violent arrest. Furthermore, because the officers failed to document any of the information upon which they acted, this Court lacks the basic information it would need to deem the Project NOLA tip sufficiently reliable. Although the State had numerous opportunities over the pendency of this case to meet its burden and furnish the Court with that information, it has failed to do so. Thus, under the totality of the circumstances, the officers lacked probable cause to violently seize Mr. Duckett.
Finally, because Mr. Duckett’s arrest was unlawful, this Court is required to exclude the fruits of that seizure and any subsequent search of his person. Due to the nature of the misconduct at issue in this case, suppression of the physical evidence is a necessary and appropriate use of the prophylactic exclusionary rule. First, the excessive use of force levied against Mr. Duckett immediately upon encountering him amounts to misconduct that should be deterred through the use of the exclusionary rule. Second, the officers’ reliance on unverified facial recognition technology, in direct contravention of NOPD’s own policies and the public statements of its chief, amounts to reckless or intentional misconduct that must be deterred through the exclusionary rule. Third, this Court must apply the exclusionary rule because the officers’ failure to preserve basic information relating to their arrest of Mr. Duckett and their contact with a civilian informant organization amounted to a reckless attempt to evade judicial review of their actions. Finally, and as outlined below, because all of these actions amount to flagrant police misconduct, the mere fact that the officers discovered a warrant for Mr. Duckett’s arrest does not serve to attenuate the link between Mr. Duckett’s illegal seizure and the discovery of the firearm. Accordingly, this Court must grant Mr. Duckett’s motion.
I. NOPD arrested Mr. Duckett without probable cause. This violation of Mr. Duckett’s Fourth Amendment rights requires this Court to suppress all subsequently seized physical evidence as fruit of the poisonous tree.

The Fourth Amendment protects against unreasonable searches and seizures by government authorities, demanding that individuals be secure in their homes and personal effects. U.S. Const. amend. IV. Law enforcement may stop any person in public whom they reasonably suspect is committing, has committed, or is about to commit a crime. La. C. Cr. P. art. 215.1. Reasonable suspicion is less than probable cause; however, for an officer to conduct an investigatory stop, the officer must still have “articulable knowledge of particular facts . . . to provide reasonable grounds of past, present, or future criminal activity.” State v. Thibodeaux, 531 So. 2d 284, 285 (La. App. 3 Cir. 1987). A “hunch” or a “generalized suspicion” is not enough to justify an investigatory stop. State v. Bargeman, 98-0617 (La. App. 3 Cir. 10/28/98); 721 So. 2d 964. Officers cannot actively create “street encounters” unless they have knowledge of suspicious facts and circumstances to allow them to infringe on the suspect’s right to be free from governmental interference. State v. Saia, 302 So. 2d 869, 870 (La. 1974).
a. Officers arrested Mr. Duckett when they surrounded him, forced him to the ground, and tased him directly to his back.
Under Louisiana law, an arrest is the taking of a person into custody, where there is an actual restraint of the person. La. C. Cr. P. art. 201. This restraint may be imposed by force or may result from the submission of the person arrested to the custody of the one arresting him. Id. Whether a person has been arrested is determined by an objective test. State v. Thibodeaux, 414 So. 2d 366, 368 (La. 1982). Neither the person’s subjective impression nor the lack of formality of the arrest resolves the issue. Id.; see also Dunaway v. New York, 442 U.S. 200 (1979) (finding that a stop for questioning was indistinguishable from a traditional arrest because the suspect was not informed he was free to leave and would have been restrained had he tried to leave). An assessment of whether an arrest occurred should be evaluated under the totality of the circumstances, including but not limited to whether “a reasonable person would not consider himself or herself free to leave.” State v. Allen, 95-1754 (La. 9/5/96); 682 So. 2d 713, 719; see also U.S. v. Mendenhall, 446 U.S. 544, 554 (1980). Ultimately, whether a person has been arrested depends on “the circumstances indicating intent to effect an extended restraint on the liberty of the accused,” rather than the precise timing of an officer informing the defendant that he or she is under arrest. State v. Sherer, 354 So. 2d 1038, 1042 (La. 1978).
Tasing a civilian constitutes an arrest within the meaning of Article 201 of the Louisiana Code of Criminal Procedure and the Fourth Amendment. See, e.g., Torres v. Madrid, 592 U.S. 306, 309 (2021) (“Under our cases, an officer seizes a person when he uses force to apprehend her.”). It is well established that the application of deadly force, such as firing a gun at a fleeing suspect, is a seizure subject to the reasonableness requirement of the Fourth Amendment which can only be justified if the police officer has probable cause to believe that person committed a crime. Tennessee v. Garner, 471 U.S. 1, 7 (1985). While firing a taser is a less serious use of force than firing a gun, it nonetheless results in a seizure if the taser makes contact with a person. See Cavanaugh v. Woods Cross City, 625 F.3d 661, 665 (10th Cir. 2010) (“Although tasers may not constitute deadly force, their use unquestionably ‘seizes’ the victim in an abrupt and violent manner.”). Moreover, although a taser is a non-lethal method of force, the “physiological effects, the high levels of pain, and foreseeable risk of physical injury [make tasers] and similar devices . . . a greater intrusion than other non-lethal methods of force.” Bryan v. MacPherson, 630 F.3d 805, 825 (9th Cir. 2010). Accordingly, as tasing someone is a significant restraint on their liberty, it constitutes a seizure within the meaning of the Fourth Amendment. 
Here, Mr. Duckett was under arrest from the time the officers grabbed him from either side, forced him to the ground, and tased his back. Mr. Duckett was under arrest because the troopers imposed an “actual restraint” upon him, where a reasonable person in his position would not consider themselves free to leave. La. C. Cr. P. art. 201; Allen, 682 So. 2d at 719. Whether or not the troopers subjectively intended to arrest Mr. Duckett at that point is immaterial, as the standard is an objective analysis based on the totality of the circumstances. Thibodeaux, 414 So. 2d at 368; Sherer, 354 So. 2d at 1042. Thus, because Mr. Duckett was subjected to a seizure under the Fourth Amendment, the State is required to demonstrate that that seizure was supported by probable cause.
b. The officers arrested Mr. Duckett without legal authority to do so, as a facial recognition “hit,” alone, is not sufficient to establish probable cause.
Probable cause to arrest exists when “the facts and circumstances known to the arresting officer, and of which he has reasonable and trustworthy information, are sufficient to justify a man of ordinary caution in the belief that the accused has committed an offense.” State v. Parker, 2006-0053 p. 2 (La. 6/16/06); 931 So. 2d 353, 355. While probable cause does not require sufficient evidence to convict, it cannot be based on mere suspicion, alone. State v. Brown, 395 So. 2d 1301, 1309 (La. 1981). Police may not make a warrantless arrest of a citizen without probable cause that the citizen has engaged in criminal conduct. State v. Tucker, 626 So. 2d 707, 710 (La. 1993).
A longstanding body of case law governs when information provided by civilian informants is sufficiently reliable to constitute probable cause. In particular, information that third parties provide to law enforcement is subject to a reliability assessment before law enforcement may effectuate an arrest on this basis of such information. For example, when a search warrant affidavit is based on the statements of a confidential informant, the Louisiana Supreme Court has explained that the affidavit must “set forth underlying circumstances and details sufficient to provide a substantial factual basis by which the magistrate might find reliable both the informant and the information given by him.” State v. Paciera, 290 So. 2d 681, 685-86 (La. 1974) (emphasis in original). Factors supporting the credibility of an unidentified informant include prior accurate reports or any specific independent corroboration of the accuracy of the instant report. Id. at 686. Likewise, factors supporting the credibility of the information reported include direct personal observations by the informant, or if the information came indirectly to the informant, the reasons in sufficient factual detail for the magistrate to evaluate and credit the reliability both of the indirect source and of the indirectly-obtained information. Id. 
Following United States Supreme Court decision Illinois v. Gates, Louisiana courts have applied the factors enumerated by the Louisiana Supreme Court in Paciera as part of a “totality of the circumstances” analysis. State v. Ruffin, 448 So. 2d 1274, 1278 (La. 1984). In clarifying its position following Gates, the Louisiana Supreme Court explained that “a confidential informant may provide adequate information to establish probable cause . . . so long as the basis for the information and the informant’s reliability, when examined under the totality of the circumstances, are established.” Id.
The same principals are applied when courts assess police action following receipt of an anonymous tip. For example, in the case of Florida v. J.L., an anonymous caller reported to police that a young black male at a bus stop wearing a plaid shirt was carrying a gun. 529 U.S. 266, 268 (2000). There was no recording of the tip and police had no information about the informant. Id. Police arrived at the bus stop and saw three black males “just hanging out,” one of which was wearing a plaid shirt. Id. None of the men appeared to be armed. Id. Apart from tip, police had no reason to suspect any of the three men of illegal conduct. Id. Police approached the man in the plaid shirt, frisked him, and seized a gun from his pocket. Id. The defendant, J.L., moved to suppress the gun as a fruit of an unlawful search. Id. at 269. The United States Supreme Court affirmed the Florida Supreme Court’s ruling, finding the search invalid, as anonymous tips can only form the basis for reasonable suspicion if accompanied by specific indicia of reliability.  Id.; cf. Alabama v. White, 496 U.S. 325, 327-39 (1990) (finding that police had reasonable suspicion to conduct an investigatory stop as the officers corroborated the information provided by the anonymous tip through additional investigation). In the absence of sufficiently reliable information, the officers’ actions in stopping and searching J.L. violated the Fourth Amendment; the Court found that the gun must be suppressed. 529 U.S. at 271-74.
No Louisiana court has directly addressed the question of whether a facial recognition technology hit alone establishes probable cause for arrest. However, the examples provided by Louisiana case law on confidential informants and anonymous tips, NOPD policy, and the expert testimony of Dr. King provide guidance. When an arrest is based on information from third parties, the informant must be reliable in order for law enforcement to comport with the Fourth Amendment. See e.g., Paciera, 290 So. 2d at 685-86; Ruffin, 448 So. 2d at 1278. Here, the State has not met its burden to show that the informant—the Project NOLA hit—was reliable. 
The State was unable to produce any information regarding Project NOLA’s technology, such as verified information on its algorithm and gallery or the reference photo used to generate a “hit” purportedly identifying Mr. Duckett. Likewise, none of the involved parties preserved any documentation of the Project NOLA “hit” identifying Mr. Duckett. Further, the State failed to demonstrate that NOPD had authority under its own policy to use facial recognition technology, let alone the technology of a third party. To that end, while NOPD’s own policies require officers to submit a sworn affidavit—through NOPD’s Form 357—before authorizing the use of facial recognition technology, there is absolutely no indication in this record to suggest that the State took this basic step as it investigated Mr. Duckett. As Dr. King explained, without information on the technology, including but not limited to the reference photo, gallery, and algorithm, the reliability of Project NOLA’s identification of Mr. Duckett simply cannot be ascertained. See Ex. 4 at 25, 28, 35. Because law enforcement failed to preserve this critical information, and accordingly there is no way to evaluate the reliability of Project NOLA’s hit, the record before this Court requires a finding that NOPD did not have probable cause to arrest Mr. Duckett. Parker, 931 So. 2d at 355.
Moreover, even if the proper information had been preserved in Mr. Duckett’s case and this Court could assess its reliability, Dr. King’s testimony, NOPD policy, and Section 147-2 of the New Orleans Municipal Code explain that, at best, a “hit” is only an investigative lead, not probable cause to arrest. Ex. 4 at 32, 37; Ex. 8; Ex. 9. Additionally, police must have probable cause that they are arresting the correct person. The officers’ testimony and Det. Reiter’s body camera footage demonstrate that at the moment the officers forcibly seized Mr. Duckett, they were operating only on the information provided by Project NOLA, relayed to them over the radio by Sgt. Cherny. When the officers entered Willie’s, they saw a black man standing inside who appeared unarmed and was not presently engaged in the commission of a criminal offense. Ex. 1 at 9. As they approached Mr. Duckett, officers only saw him from a side profile, such that they were unable to see his full face. Ex. 5. As they forced Mr. Duckett to the ground, the officers took no steps to verify that he was the same person identified by Project NOLA’s alert system. Id. They did not verify his identity with a photo or the information provided by the Project NOLA alert. Id.; see also Ex. 1 at 26:21-24. They did not even ask for his name or ID. Ex. 5; see also Ex. 1 at 26:14-20. Critically, the original Project NOLA alert came from a camera several blocks away, and the officers took no measures to determine whether the person depicted in that original camera was the same man who stood before them in an entirely different restaurant. Detectives Reiter and Van Lew had no knowledge, whatsoever, of what Mr. Duckett may look like. Ex. 1 at 26-29. At most, Det. Bonura may have seen a photo[footnoteRef:124] of Mr. Duckett at some unknown previous date. Ex. 3 at 29. However, Det. Bonura had no personal familiarity with Mr. Duckett and had never seen him in person. Ex. 1 at 29:23-32; Ex. 3 at 29:6-17. Thus, at the time of their violent seizure, the officers lacked sufficient corroboration to believe that the individual they brutalized was the subject of the Project NOLA alert or an arrest warrant.  [124:  The quality of the photo and whether it verifiably depicted Mr. Duckett remains unknown. This supposed photo Det. Bonura saw of Mr. Duckett was not tendered in discovery, no State witness was able to describe it in any detail, and the State did not offer the photo as an exhibit at any of the hearings at which testimony was taken with respect to Mr. Duckett’s suppression motion over the last six and a half months.] 

As the United States Supreme Court has repeatedly held, “without more,” Project NOLA’s tip was insufficient to believe that the man inside the restaurant was the subject of an arrest warrant. See, e.g., Florida v. J.L., 529 U.S. 266, 268 (2000). J.L. requires this Court to scrutinize a civilian tip both for its “assertion of illegality” and for “its tendency to identify a determinate person.” Id. at 272. As in Mr. Duckett’s case, where “[a]ll the police had to go on . . . was the bare report of an unknown, unaccountable informant who neither explained how he knew about [a supposed criminal violation] nor supplied any basis for believing he had inside information,” the J.L. Court held that barebones justifications, like the ones provided by the State here, are insufficient to infringe upon an individual’s Fourth Amendment rights. 
Similarly, the fact that the subject of the Project NOLA tip was a potential arrest warrant, or that Mr. Duckett was later deemed to be the subject of a warrant, is irrelevant to this Court’s probable cause analysis. As J.L. and its progeny make clear, this Court must assess the objective indicia of reliability of the Project NOLA tip at the time of the arrest to determine whether the police properly identified a suspect. See id. at 271 (“That the allegation [provided by the tipster] turned out to be correct does not suggest that the officers, prior to the frisks, had a reasonable basis for suspecting [the accused] of engaging in unlawful conduct.”). In fact, the J.L. Court rejected attempts by the State to carve out exceptions to this analysis based on supposed exigent circumstances, including allegations that the subject of a tip may be armed. Id. at 272. 
Thus, while the officers may have had legal authority to conduct an investigatory stop at most, based on tenuous reasonable suspicion, their actions in tasing and handcuffing Mr. Duckett exceeded what would have been allowable in type of intrusion. The information available to the officers at the time of Mr. Duckett’s arrest were not sufficient to “justify a man of ordinary caution in the belief that the accused has committed an offense.” Parker, 931 So. 2d at 355. Therefore, the troopers unlawfully arrested Mr. Duckett.
As a result, any evidence seized following this violation of Mr. Duckett’s Fourth Amendment rights must be suppressed, including any evidence found on his person. Wong Sun v. United States, 371 U.S. 471 (1963) (holding that evidence should be excluded if discovered through exploitation of illegality rather than by means sufficiently distinguishable to be purged of primary taint); State v. Shivers, 346 So. 2d 657, 661 (La. 1977) (“any evidence produced as a result of an illegal . . . seizure is tainted and thus inadmissible under the fruit of the poisonous tree doctrine”). 
II. As a second, independent violation of Mr. Duckett’s Fourth Amendment rights, NOPD searched Mr. Duckett’s person without probable cause following his illegal arrest. All physical evidence seized as a result of the illegal search must be suppressed. 
[bookmark: _Hlk215407106]NOPD’s search of Mr. Duckett exceeded the bounds of Terry. A search, for the purposes of the Fourth Amendment, occurs when an individual’s reasonable expectation of privacy is violated by a government agency. Police may conduct a frisk or pat down of a person’s outer clothing if the officer believes they are in danger. See Terry v. Ohio, 392 U.S. 1, 8 (1968); La. C. Cr. P. art. 215.1(B). However, this belief is not reasonable unless the officer is “able to point to particular facts from which he reasonably inferred that the individual was armed and dangerous.” State v. Hunter, 375 So. 2d 99, 101 (La. 1979) (citing Sibron v. New York, 392 U.S. 40, 64 (1968)); State v. Smith-Holmes, 01-1810 (La. App. 4 Cir. 03/27/02); 815 So. 2d 351 (finding that the officers’ frisk of the defendant was illegal in absence of evidence that the officer feared he was in danger). The standard is not whether the officer subjectively believed he was in danger, but whether that belief was objectively reasonable under the totality of the circumstances. State v. Bradley, 2003-1518, p. 9 (La. App. 4 Cir. 2004); 867 So. 2d 31, 36. To go beyond a Terry frisk and conduct a search, an officer must have probable cause to arrest, or, depending on the circumstances, must obtain a search warrant.
Here, the officers unlawfully conducted a full search of Mr. Duckett’s person. See Ex. 5. First, there was no testimony that the troopers frisked Mr. Duckett prior to searching his person, nor was there any mention that the officers felt a firearm on Mr. Duckett prior to seizing the gun. See generally Ex. 1. To the contrary, Det. Reiter testified that the officers did not believe Mr. Duckett was armed. Id. at 9:30-32. Therefore, Det. Reiter’s testimony, as well as the body camera footage of Mr. Duckett’s arrest, demonstrates that the officers never conducted a Terry frisk, only a full search of Mr. Duckett’s person. See Ex. 5; Ex. 1. Second, had the troopers actually frisked Mr. Duckett’s person prior to conducting a full search, this would have also been impermissible, as there was no testimony identifying specific facts demonstrating that Mr. Duckett was “armed and dangerous,” causing the officers to fear for their safety. La. C. Cr. P. art. 215.1; Terry, 392 U.S. at 8; Hunter, 375 So. 2d at 101. Therefore, the search also cannot be justified under Terry. 
Because the officers lacked authority to search Mr. Duckett, the gun found on his person must be suppressed as fruit of the poisonous tree. La. C. Cr. P. art. 703 (“A defendant adversely affected may move to suppress any evidence from use at trial on the merits on the ground that it was unconstitutionally obtained.”); Wong Sun v. United States, 371 U.S. 471 (1963) (holding that evidence should be excluded if discovered through exploitation of illegality rather than by means sufficiently distinguishable to be purged of primary taint); State v. Shivers, 346 So. 2d 657, 661 (La. 1977) (“any evidence produced as a result of an illegal . . . seizure is tainted and thus inadmissible under the fruit of the poisonous tree doctrine”).
III. The existence of an unrelated warrant for Mr. Duckett’s arrest does not change this analysis. No exception to the exclusionary rule applies, the physical evidence must still be suppressed.
The exclusionary rule is designed to prevent the use of evidence tainted by flagrant police misconduct in order to deter law enforcement practices which violate the Fourth Amendment. State v. Hill, 97-2551 (La. 11/16/98); 725 So. 2d 1282, 1287; see also Herring v. United States, 555 U.S. 135, 144 (2009) (“As laid out in our cases, the exclusionary rule serves to deter deliberate, reckless, or grossly negligent conduct, or in some circumstances recurring or systemic negligence.”). Louisiana has codified this doctrine in La. C. Cr. P. art 703, which provides that a defendant who is adversely affected by police misconduct may move to suppress any evidence on the grounds that it was unconstitutionally obtained. 
NOPD’s flagrant misconduct in Mr. Duckett’s case is precisely what the exclusionary rule was designed to address. The record before this Court demonstrates that NOPD used facial recognition technology in violation of local law and departmental policy as the sole basis of an arrest effectuated with extreme and unjustified force. See Ex. 1 at 13:30-31; 14:1-15; Ex. 3 at 14:7-20; Ex. 5. They failed to preserve any evidence associated with their use of facial recognition technology, in violation of multiple NOPD policies as well as Mr. Duckett’s due process rights. See Ex. 9 (NOPD FRT policy).[footnoteRef:125] Even if NOPD had used facial recognition technology in a manner consistent with best practices, as described by Dr. King, this alone still would not have supplied probable cause to arrest according to municipal law, NOPD’s own guidelines, and accepted standards among academics in the field of facial recognition technology. See Ex. 4 (testimony of Dr. King) at 32, 37; Ex. 8 (Sec. 147-2 of the New Orleans Municipal Code); Ex. 9 (NOPD FRT Policy) at 1. Denial of Mr. Duckett’s motion to suppress would represent an endorsement of the many shameful policing decisions that led to his arrest. The evidence before this Court requires application of the exclusionary rule. [125:  See also New Orleans Police Department Policy Manual, Rule 4: Performance of Duty, available at https://nola.gov/next/nopd/topics/policies/ at 1-2 (“The following acts or omissions to act . . . are considered neglect of duty . . . Failing to . . . collect, preserve, and identify evidence in an arrest or investigative situation”).  ] 

There are three limited exceptions to the exclusionary rule: (1) the independent source doctrine, (2) the inevitable discovery doctrine, and (3) the attenuation doctrine. State v. Hill, 97-2551 (La. 11/16/98); 725 So. 2d 1282, 1283. Where these exceptions are met, evidence seized following official misconduct may not require suppression. None of these exceptions are applicable in Mr. Duckett’s case.
a. The independent source and the inevitable discovery doctrines are not applicable to the facts of Mr. Duckett’s case. 
The independent source and inevitable discovery doctrines are very similar. Both doctrines seek to avoid excluding evidence the police “would have obtained . . . if no misconduct had taken place.” State v. Magee, 2017-1217, p. 12 (La. App. 1 Cir. 02/27/18); 243 So. 3d 151, 160. Under the independent source doctrine, “information which is received through an illegal source is considered to be cleanly obtained when it arrives through an independent source.” Murray v. United States, 487 U.S. 533, 538-39 (1988). Similarly, the inevitable discovery doctrine allows for the admission of evidence that would have been discovered even without the unconstitutional source. Nix v. Williams, 467 U.S. 431, 445 (1984).[footnoteRef:126] The Louisiana Supreme Court has opined that the inevitable discovery rule “is in reality an extrapolation from the independent source doctrine: Because the tainted evidence would be admissible if in fact discovered through an independent source, it should be admissible if it inevitably would have been discovered.” State v. Lee, 2005-2098 (La. 1/16/08); 976 So. 2d 109, 127. [126:  This broad rule has turned into an over-encompassing loophole, in the absence of more precise guidance from the United States Supreme Court, as noted by academics. See Tonja Jacobi & Elliot Louthen, The Corrosive Effect of Inevitable Discovery on the Fourth Amendment, 171 U. Pa. L. Rev. 1, 4 (2022) (“Inevitable discovery is usually viewed as a minor addendum to the exclusionary rule, yet it has evolved into a massive loophole. With Nix providing such loose and vague constraints, lower courts have developed their own tests to implement the doctrine. This has led to experimentation among doctrinal elements, such as whether and to what extent to assess impeachable historical facts, independent active pursuit, and deterrence considerations. Some of this experimentation has constituted genuine judicial efforts to ensure that the doctrine remains faithful to its origins ensuring that it only applies when the counterfactual discovery would truly have been inevitable. But without Supreme Court guidance, some interpretations are so malleable as to constitute defiance of the Supreme Court, turning inevitable discovery into a far more permissive doctrine than that approved in Nix.”).] 

The State bears the burden of proving by a preponderance of the evidence that “the information ultimately or inevitably would have been discovered by lawful means.” State v. Vigne, 01-2940 (La. 6/21/02); 820 So. 2d 533, 539. The State must not rely on “speculative elements” and must set forth “demonstrated historical facts capable of ready verification or impeachment.” see also State v. Vigne, 820 So. 2d 533, 539 (La. 2002). Critically, there must be a finding that law enforcement would have inevitably secured the evidence by lawful means, not simply that they could have. State v. Lee, 2005-2098 (La. 1/16/08); 976 So. 2d 109, 127. 
Louisiana appellate courts’ discussion of the independent source doctrine is almost exclusively limited to noting its relation to the inevitable discovery rule. See, e.g., id.[footnoteRef:127] The United States Supreme Court has, however, provided illustrations of the doctrine. In Segura v. United States, for example, law enforcement unlawfully entered the defendant’s apartment and remained inside until a search warrant was approved. 468 U.S. 796 (1984). At that time, the agents already had probable cause to arrest the defendant as well as probable cause to search his home. Id. at 800. The application for a search warrant had been submitted and was still pending. Id. The agents were advised by an Assistant United States Attorney that because of the lateness of the hour, the search warrant likely would not be approved until the following day. Id. The agents then entered the apartment and secured it from the inside to prevent destruction of evidence. Id. at 800-01. The court held that the ultimate seizure of evidence pursuant to the search warrant was not tainted by the initial illegal entry of the apartment, before the warrant was approved, under the independent source doctrine: [127:  A single published Louisiana case applies the independent source doctrine; however, the suppression claim at issue was resolved on other grounds. See State v. Jefferson, 2013-0703 (La. App. 4 Cir. 4/16/14); 140 So. 3d 235.] 

None of the information on which the warrant was secured was derived from or related in any way to the initial entry into petitioners’ apartment; the information came from sources wholly unconnected with the entry and was known to the agents well before the initial entry. No information obtained during the initial entry or occupation of the apartment was needed or used by the agents to secure the warrant. It is therefore beyond dispute that the information possessed by the agents before they entered the apartment constituted an independent source for the discovery and seizure of the evidence now challenged. This evidence was discovered the day following the entry, during the search conducted under a valid warrant; it was the product of that search, wholly unrelated to the prior entry. The valid warrant search was a “means sufficiently distinguishable” to purge the evidence of any “taint” arising from the entry. 

Id. at 815. 
	
	The independent source doctrine is inapplicable in Mr. Duckett’s case. Unlike in Segura, where the agents already had probable cause to search the home, at the time of the Fourth Amendment violation, the warrantless entry of the apartment; here, the detectives did not have probable cause to arrest and search the then-unidentified man standing in Willie’s Chicken Shack. While the agents in Segura had planned to search the defendant’s apartment, which they had verified belonged to the defendant through extensive surveillance, as soon as the search warrant was approved; here, the detectives coincidentally stumbled upon a man they guessed could be Mr. Duckett. In Segura, the search warrant served as a “means sufficiently distinguishable” to purge the seized evidence of any “taint” because none of the information it was predicated on was obtained from the initial illegal entry into the apartment. Here, the detectives only found the gun on Mr. Duckett because they forcibly arrested and searched him without probable cause, on the basis of an unconfirmed facial recognition hit—essentially, an unreliable anonymous tip. The Segura court, in discussing how its ruling aligned with the fruit of the poisonous tree doctrine, emphasized the importance of evaluating a causal connection between the official misconduct and the discovery of evidence. Id. at 815 (opining that “our cases make clear that evidence will not be excluded as ‘fruit’ unless the illegality is at least the ‘but for’ cause of the discovery of the evidence”). This rationale applies squarely in Mr. Duckett’s case, police would not have seized the gun from his person if not for arresting him without probable cause, just moments before. 
Similar fact patterns emerge in cases where the inevitable discovery doctrine is applied. For example, in State v. Brumfield, police conducted a traffic stop. 560 So. 2d 534 (La. App. 1 Cir. 1990). On the basis of several traffic violations, the officer placed the defendant under arrest and called a tow truck for the car. Id. at 535. Prior to the car being towed, police improperly searched the car, finding cocaine and drug paraphernalia. Even though this search was illegal, the First Circuit found that the evidence was nevertheless admissible because it would have, inevitably, been discovered once the car was impounded and properly inventoried. Similarly in State v. Angle, the Fourth Circuit found that the inevitable discovery doctrine applied to the search of a bag found in a car. 2010-0235 (La. App. 4 Cir. 9/29/10); 46 So. 3d 289. There, police pulled over the defendant for a traffic violation. During the stop, the officer discovered that the defendant was driving with a suspended license and arrested him. The defendant had a backpack in the car that would be taken to jail with him. Before putting the backpack in the police car, the officer searched it, finding drugs, drug paraphernalia, and a large amount of cash. The court found that the exclusionary rule should not apply, as the backpack would have been subject to a standard inventory search during processing at the jail, and its contents would have been seized at that time. 
Ultimately, the inevitable discovery rule applies in cases where independent investigation was already in progress before the intrusion and where standardized procedure would reveal the evidence. See State v. Davis, 2023-0210, p. 16 (La. App. 4 Cir. 05/31/23); 368 So. 3d 679, 693 (citing 6 LaFave, Search and Seizure, § 11.4, at 278-79 (Fourth Ed.) Likewise, the “usual understanding of [the inevitable discovery doctrine] is that the exclusionary rule should not be applied when all the steps required to obtain a valid [search] warrant have been taken before the premature search occurs.” Id. (citing United States v. Elder, 466 F.3d 1090, 1091 (7th Cir. 2006)).
	Here, the very officers who arrested Mr. Duckett informed this Court that there was no independent investigation in progress at the time of his violent detention. An arrest warrant had been issued for Mr. Duckett, but no officer was conducting follow up investigation on that warrant at the time. See Ex. 1 at 15:3-6. Thus, it was not inevitable that NOPD would arrest Mr. Duckett on February 27, 2025 and find a gun on his person. In Brumfield and Angle, the defendants were lawfully arrested, followed by unlawful searches of their property, but the courts identified independent, secondary bases to conduct a lawful search of the property that would have yielded the same physical evidence. In Mr. Duckett’s case, because his initial arrest on the basis of an unconfirmed facial recognition hit was unlawful, a search of his person, leading to the discovery of a firearm, was not preordained. 
The record before this Court demonstrates that officers did not have reliable, verified information that they were arresting the right person on an outstanding warrant, at the moment they chose to do so. On that day, police were not actively investigating the case in which the warrant had been issued. See Ex. 1 at 15:3-6. The pending warrant for Mr. Duckett’s arrest was approved on February 12, 2025. See Ex. 6. Approximately two and a half weeks passed before NOPD coincidentally made contact with Mr. Duckett on February 27, 2025. The officers approached Mr. Duckett in the middle of a restaurant, not because they saw him committing a crime or believed him to be armed, see Ex. 1 at 9:30-32, but because Sgt. Cherny told them over the radio that a Project NOLA alert informed her that Mr. Duckett was at another business nearby, Unique’s Grocery, at some unspecified time that day. See id. at 9, 17-18; Ex. 3 at 27.
Although the arresting officers had no personal familiarity with Mr. Duckett, see Ex. 1 at 26:6-13, 29:23-32, and did not receive the Project NOLA alert depicting his photo themselves, see Ex. 3 at 27, they approached and arrested a man they suspected, but made no effort to verify, was Mr. Duckett. See Ex. 5. As seen on Det. Reiter’s body worn camera, the search of Mr. Duckett’s person occurred before the officers verified his identity. Id. As the illegal search immediately followed an illegal arrest, it was not inevitable that a second, independent basis for legally searching Mr. Duckett would have arose on February 27, 2025, yielding discovery of the gun. Therefore, the State did not present this Court with evidence that law enforcement would have inevitably searched Mr. Duckett on February 27.
b. The attenuation doctrine is also inapplicable—there are no intervening circumstances as contemplated by State v. Hill and police engaged in multiple forms of flagrant misconduct, requiring application of the exclusionary rule.

Under the third exception to the exclusionary rule, the attenuation doctrine, evidence is admissible when the connection between unconstitutional police conduct and the seized evidence is remote or has been interrupted by some intervening circumstance, such that “the interest protected by the constitutional guarantee that has been violated would not be served by suppression of the evidence obtained.” Hudson v. Michigan, 547 U.S. 586, 593 (2006). In State v. Hill, the Louisiana Supreme Court adopted the factors articulated by the United States Supreme Court in Brown v. Illinois, for evaluating the applicability of the attenuation doctrine. 97-2551, p. 4 (La. 11/16/98); 725 So. 2d 1282, 1284. Under Brown, the primary considerations are: (1) the temporal proximity of the illegality and the acquisition of the evidence to which instant objection is made; (2) the presence of intervening circumstances; and (3) the purpose and flagrancy of the official misconduct. 422 U.S. 590, 603 (1975). Critically, though, Brown requires Courts to conduct a case-specific analysis, under which no specific factor is dispositive. Id. at 603 (attenuation analysis “must be answered on the facts of each case. No single fact is dispositive.”).
With respect to the first factor, temporal proximity, Louisiana courts have found that where there is a short amount of time between the illegality and the acquisition of the evidence to which the defense objects, this weighs against a finding of attenuation. In Hill, the Louisiana Supreme Court found that as nothing in the record indicated that any “significant time lapse occurred between the initial stop and the subsequent search,” this fact did not support a finding of attenuation. 725 So. 2d at 1284. Likewise, in State v. Nicholas, the Fourth Circuit found that as there was “no evidence in the record before [the court] to indicate that there was any temporal break or any intervening circumstance between the [Fourth Amendment violation and the subsequently discovered evidence defense moved to exclude]” and granted the defendant’s motion to suppress evidence. 2010-1188 (La. App. 4 Cir. 10/20/10); 51 So. 3d 98, 108. Here, as in Hill and Nicholas, this factor weighs in favor of a finding of no attenuation. As seen on Det. Reiter’s body worn camera, the search of Mr. Duckett’s person occurs immediately following the officers’ illegal arrest—there was no “significant time lapse.” See Ex. 5. 
Second, there is a question of whether there are any intervening circumstances. Louisiana courts have found that the discovery and confirmation of an arrest warrant may constitute an intervening circumstance, where it is confirmed prior to the otherwise unlawful search. See, e.g. State v. Hill, 725 So. 2d at 1285; State v. Marin, 2001-0787 (La. App. 4 Cir. 01/09/02); 806 So. 2d 894; State v. Perez, 99-2063 (La. App. 4 Cir. 9/15/99); 744 So. 2d 173; State v. Platte, 2009-1424 (La. App. 4 Cir. 05/25/10); 40 So. 3d 275; State v. Wilson, 11-575 (La. App. 5 Cir. 11/29/11); 79 So. 3d 1149, 1154; State v. Mathieu, 2007-1579 (La. App. 4 Cir. 06/25/08); 988 So. 2d 803, 807). For example, in Hill, the Louisiana Supreme Court held that the confirmation of outstanding arrest warrants for the defendant served as an intervening circumstance. 725 So. 2d at 1285. There, although the officers’ stop of the defendant lacked reasonable suspicion, they did not search the defendant until after confirming his identity, which led to the discovery of warrants. Id. The outstanding warrants supplied probable cause for defendant’s arrest, which dissipated the initial illegality of the stop and made the search lawful incident to the defendant’s arrest. Id. 
Here, unlike in Hill and the many Louisiana cases that have adopted its rule, the officers searched Mr. Duckett prior to verifying his identity and confirming that the person they were arresting had an active arrest warrant. Sgt. Cherny testified that when she received the Project NOLA alert for Mr. Duckett, she would have run his name to verify that the warrant was still active. See Ex. 3 at 21:4-11. However, the mere existence of an active warrant is not dispositive. What Louisiana courts have made clear is that the timing of discovering an individual in police custody has an active, outstanding warrant, in relation to the search is controlling. In Mr. Duckett’s case, three officers, none of whom had personal familiarity with Mr. Duckett, approached him from behind, forced his body to the ground, tased him, and searched him, without taking any steps to verify his identity. See Ex. 5. Therefore, the specific facts of Mr. Duckett’s case are distinguishable from those of Hill and its progeny.[footnoteRef:128] Because Mr. Duckett’s identity was only verified after police arrested and searched him, the existence of the outstanding arrest warrant does not constitute an intervening circumstance. Therefore, the second factor weighs against a finding of attenuation as well.  [128:  One of the key issues in Mr. Duckett’s case, whether police had probable cause that the man they saw standing in Willie’s was, in fact, the individual they believed had a pending warrant, also makes the instant case distinguishable from Hill and its progeny. In Hill and other similar cases, the courts considered whether a warrant unrelated to the original stop or arrest attenuates the taint. Here, because the warrant was the supposed basis for the stop, the State cannot reliably assert that it could function as an “intervening circumstance.” See, e.g., Utah v. Strieff, 579 U.S. 232, 241, 242 (2016) (distinguishing cases where the existence of a warrant “was entirely unconnected with” and “wholly independent of the illegal stop,” from cases like Mr. Duckett’s, where the arrest was related to purported basis for arresting an individual and therefore where suppression of evidence would be appropriate).] 

The third factor, “the purpose and flagrancy of the official misconduct” also demonstrates that the attenuation doctrine is inapplicable in Mr. Duckett’s case. Few Louisiana cases have engaged in meaningful analysis with this factor. The Hill court, however, provides some parameters. In finding that there was no misconduct in the case before them, the Hill court explained that a review of the officers’ testimony at the suppression hearing did not reveal a “quality of purposefulness” in their conduct that was “calculated to cause surprise, fright, or confusion.” 725 So. 2d at 1287. In State v. Platte, the Fourth Circuit offers another benchmark. 2009-1424 (La. App. 4 Cir. 05/25/10); 40 So. 3d 375. There, the court found that the officers’ actions did not “flagrantly and purposefully” disregard the defendant’s rights “to a greater extent than did those of the officers in Hill.” Id. at 379. In both cases, the defendants were subjected to investigatory stops supported by little to no reasonable suspicion, leading to the discovery of outstanding warrants for their arrest. Thus, these two cases suggest that the flagrant misconduct contemplated by the Brown court is something beyond a suspicionless stop, alone. The Second Circuit, in assessing whether consent to search a house was sufficiently attenuated from a previous Fourth Amendment violation, opined that “[a]lthough no violation of a citizen’s constitutional rights is to be condoned, the issue is, considering the purpose and flagrancy of the illegality, whether there is a close causal connection between the official misconduct and the subsequent [discovery of evidence].” State v. Taylor, 468 So. 2d 617, 628 (La. App. 2 Cir. 1985) (emphasis added).
The officers’ actions in Mr. Duckett’s case constitute flagrant misconduct, which was calculated to case surprise, fright, and confusion; and have a close causal connection to their discovery of a gun in Mr. Duckett’s waistband. In response to the unverified facial recognition tip, officers descended upon Unique’s Grocery. When officers ultimately found no one there, they set about shaking down nearby establishments. Upon arrival at Willie’s Chicken Shack, Det. Reiter’s body camera footage shows three officers entering the restaurant and descending upon Mr. Duckett. See Ex. 5. The officers grabbed Mr. Duckett from behind, from both sides of his body, and forced him to the ground without explanation. Id. The officers shouted at Mr. Duckett to put his hands behind his back, even though the officers were already restraining Mr. Duckett’s hands as they pinned his body to the floor. Id. Det. Reiter pressed his taser into Mr. Duckett’s back and said “You’re gonna get tased.” Id. He then discharged two prongs into Mr. Duckett’s back and cycled the taser at least one time. Id. Then, as the officers rolled Mr. Duckett’s body over, Det. Reiter discharged another taser prong into Mr. Duckett’s front side and cycled the taser again. Id. Mr. Duckett’s body was visibly limp at this point, but Det. Reiter continued to shout, “Stop resisting! I’m going to tase you again, motherfucker!” Id. At this point, the officers had not yet confirmed the identity of the man they had just forcibly arrested, nor explained to him why they were holding his body to the ground and repeatedly tasing him. Id.
Det. Reiter’s body camera footage plainly shows the officers’ aggressive and unexplained conduct causing Mr. Duckett’s “surprise, fright, and confusion.” There is no rational justification for the officers’ behavior, nor did the State or any of its witnesses attempt to offer an explanation. Accordingly, in the absence of evidence supporting the use of deliberate surprise, fright, and confusion, this Court should find that the officer’s manner of arresting Mr. Duckett constitutes misconduct, which was intended to incite the panic documented on the body camera footage.
Further, Det. Reiter’s use of his taser against Mr. Duckett violated both NOPD policy and the law, presenting additional misconduct in this case. NOPD policy states that “[c]lose quarters deployment (a range of closer than seven (7) feet) may not provide adequate probe spread (the distance between probes) to allow the CEW to function to its full effectiveness.” See New Orleans Police Department Operations Manual, Chapter 1.7.1 Conducted Energy Weapon (CEW), available at https://nola.gov/next/nopd/topics/policies/ at ¶ 38. Here, Det. Reiter deployed the taser just inches from Mr. Duckett. Ex. 5. NOPD policy also sharply limits the use of tasers against individuals who are restrained. See NOPD CEW Policy at ¶ 47. Mr. Duckett was on the ground and officers were holding each of his arms; he was restrained when the taser was used. Similarly, the Fifth Circuit has held that “where an individual's conduct amounts to mere ‘passive resistance,’ use of force is not justified.” Trammell v. Fruge, 868 F.3d 332, 341 (5th Cir. 2017), citing Hanks v. Rogers, 853 F.3d 738, 743 (5th Cir. 2017). At most, Mr. Duckett was engaged in passive resistance—if any—which does not support the use of the taser. Id.; see also Ex. 5. 
Additionally, the officers’ only basis for forcibly arresting Mr. Duckett was an alert from Project NOLA generated through the use of facial recognition technology. Section 147-2 makes it illegal for officers to “[o]btain, retain, possess, access, sell, or use” facial recognition technology. NOPD is not prohibited, however, from using “evidence relating to the authorized investigation of a specific crime that may have been generated from a face surveillance or characteristic tracking system, so long as such evidence was not generated by, with the knowledge of, or at the request of the NOPD.” Ex. 8 at Sec. 147-2(c). It is also permissible to use surveillance technology in the active investigation of certain enumerated crimes of violence. Id. at Sec. 147-2(d). However, the technology may not be used for general surveillance and any use of it must be in compliance with NOPD policy, which provides safeguards for ensuring the reliability of the technology as well as documenting the use of the technology. Id. at Sec. 147-2(g), (e); see also Ex. 9.
NOPD’s reliance on information provided by facial recognition technology in Mr. Duckett’s case violated Section 147-2. While Mr. Duckett’s pending warrant was for a crime of violence, aggravated assault with a firearm, Det. Reiter testified that he and his fellow officers were not actively investigating that incident on the day of Mr. Duckett’s arrest, as is required by Sec. 147-2(d). See Ex. 1 at 15:3-6. Sgt. Cherny’s testimony regarding how the Project NOLA alert system functions demonstrates that the facial recognition technology was conducting general surveillance, as is prohibited by Sec. 147-2(g), when it purportedly identified Mr. Duckett. See Ex. 3 at 7-10. While Sgt. Cherny repeatedly noted that she did not request facial recognition in Mr. Duckett’s case, she only received it; this, too, violates the ordinance, as the “hit” Project NOLA sent to NOPD was generated by facial recognition technology, with the knowledge of NOPD. Sgt. Cherny and Det. Reiter both testified that they know that Project NOLA’s alert system utilizes facial recognition technology[footnoteRef:129] and understood that this technology was used to purportedly identify Mr. Duckett.[footnoteRef:130] Rather than submitting the required sworn affidavit in an NOPD Form 357, these officers recklessly or knowingly flouted their own policies and local law by relying on general surveillance. [129:  See Ex. 1 at 14:13-18 (Q: Project NOLA’s alert system, it uses facial recognition technology, correct? A: That is correct. Q: And so someone can just be walking down the street and the camera captures their face? A: That is correct); 14:22-26 (“I understand that they use facial recognition technology which uses a data base and uses the differences in people’s face and compares those to the images that he sees on camera.”); see also Ex. 3 (testimony of Sgt. Cherny) 7:22-29 (“[T]ypically what happens is that if somebody is looking at the Project NOLA cameras and happens to be looking at them when a notification comes onto screen it will come onto the screen and say that a certain individual wanted for a certain crime with a name, an item number, and a photo, it’s possibly presenting at a certain camera at a certain location.”).]  [130:  See Ex. 1 (testimony of Det. Reiter) 13:30-31; 14:1-15 (“A: I wrote the police report for the arrest portion, yes, but not for the warrant. Q: Right. And so I’m just talking about the facts of the arrest in this case. That police report references Project NOLA’s alert system, correct? A: That is correct. Q: Okay. And that was how Mr. Duckett was initially pinged that day as part of the investigation, correct . . .? A: The technology spotted him at Unique’s Grocery. . .  Q: And so someone can just be walking down the street and the camera captures their face? A: That is correct”); see also Ex. 3 (testimony of Sgt. Cherny) 14:7-20 (“Q: [A]nother difference between RTCC and Project NOLA cameras is that Project NOLA uses facial recognition technology, correct? A: I believe that some of them have that capability. Q: Okay. And that’s what happened here, right, based on your description. A: Yes, I believe that it probably—when we get alerts . . . that’s usually what’s happening . . . is that the person presented themselves on a camera that has that capability.”).] 

More broadly, Det. Reiter and Sgt. Cherny contradicted themselves and each other several times throughout their testimony, which should bear on this Court’s assessment of their credibility, especially as it relates to the presence of any misconduct. Det. Reiter testified that he did not personally have access to Project NOLA’s alert system. Ex. 1 at 17. Sgt. Cherny testified that this was not true, Det. Reiter does have access and she knows this to be true as she is his supervisor. Ex. 3 at 16-17. Sgt. Cherny did not write a report in this case. Ex. 3 at 11. Her testimony was largely based on her memory and review of Det. Reiter’s report and testimony. Id. at 12. When asked about her use of information from Project NOLA, she responded at several points throughout her testimony that she could not remember exactly. See e.g., id. at 7, 13, 28. When asked by the State if she had verified an arrest warrant in Mr. Duckett’s case, despite no documentary evidence corroborating this, Sgt. Cherny had no memory difficulties. Id. at 47. Sgt. Cherny testified that she knew that Project NOLA’s alert system employs facial recognition technology, see id. at 7, 14; and that NOPD received an alert purportedly identifying Mr. Duckett. Id. at 14, 27, 35-36, 40. Det. Reiter testified to this as well. Ex. 1 at 13-14. Later, however, Sgt. Cherny said that facial recognition technology was not used in this case, with no explanation for her contradictory testimony. Ex. 3 at 32-33. Both Det. Reiter and Sgt. Cherny attempted to suggest that Det. Bonura would have been able to accurately identify Mr. Duckett, irrespective of the Project NOLA alert. Ex. 3 at 28-29; Ex. 1 at 28. Both officers, however, conceded that Det. Bonura had no personal familiarity with Mr. Duckett, had never seen him in person, and at most speculated that Det. Bonura may have seen a photo of Mr. Duckett that they were unable to produce or describe. Ex. 1 at 29:23-32; Ex. 3 at 29:6-17. When asked straightforward questions about NOPD’s policies on facial recognition technology, instead of answering the questions asked, Sgt. Cherny several times responded that she was not in violation of the policy. Ex. 3 at 33, 37. Both officers were overconfident in speculating about information that, were there evidence to support them, could justify their actions; and evasive when asked about facts corroborated by other evidence in the record which demonstrates their own misconduct. That they repeatedly testified in this manner while under oath makes them unreliable witnesses, undercutting the limited information they were able to offer this Court and emphasizing the degree of misconduct at issue here.
	This Court should also find that NOPD’s failure to preserve any of the information associated with the use of facial recognition technology in Mr. Duckett’s case constitutes additional misconduct. Sgt. Wilson, the head of NOPD’s Records Division, testified that if any of the officers preserved any information or materials related to the use of facial recognition technology in Mr. Duckett’s case, he would have been able to locate it, by pulling the records associated with the NOPD Item Number. Ex. 2 at 9-10. Nothing was preserved. Det. Reiter testified that he had no knowledge of whether any of this information was preserved. Ex. 2 at 19. Sgt. Cherny testified that although she was familiar with NOPD’s facial recognition technology’s mandate to retain all facial recognition system files until any related judicial proceedings are final, she did not feel compelled to do so in Mr. Duckett’s case, as Project NOLA purportedly sent NOPD the information on Mr. Duckett, instead of NOPD specifically requesting it. Ex. 3 at 40-41. Likewise, Sgt. Cherny testified that she was familiar with NOPD’s performance of duty policy, which provides that it is a neglect of duty not to preserve evidence in an arrest or an investigating situation. Id. at 41. However, she took no steps to preserve any of the information that Project NOLA sent her, evidence that Det. Reiter said she was the sole recipient of. Ex. 3 at 41-43; Ex. 1 at 17. Sgt. Cherny testified regarding steps NOPD officers routinely take to preserve information sent to them by third parties, such as Project NOLA or RTCC. Ex. 3 at 44. This information was not only not preserved in Mr. Duckett’s case, NOPD offered no reasonable explanation for the loss of the information used to arrest him. Notably, under Louisiana law, there is a legal presumption that “evidence under the control of a party and not produced by him was not produced because it would not have aided him.” La. R.S. 15:432. At best, Sgt. Cherny failure to preserve this evidence amounts to a reckless oversight in violation of multiple NOPD policies and Mr. Duckett’s right to due process. At worst, she engaged in willful destruction of evidence to mask her department’s own misconduct. 
Because there are reliability concerns with law enforcement use of facial recognition technology, the importance of preserving this evidence is especially critical. “[U]ntil we get to the point where everybody involved in the process understands the infallibility of the technology,” Dr. King explained, we need safeguards in place, including giving criminal defendants access to information regarding the use of facial recognition in their cases. Ex. 4 at 39-40. For example, Dr. King shared the case of Mr. Tybear Miles in New Jersey, in which he wrote an amicus brief. Id. at 40-41. At issue in Miles was whether the State may use facial recognition technology in a criminal prosecution without providing any information to the defendant inculpated by that technology, about how it was used. There, Dr. King wrote:
Face recognition technology is a powerful tool, but it is vulnerable to misuse, misinterpretation, and overreliance, particularly when critical safeguards against false positives are removed in investigative configurations. Its value in criminal investigations lies in generating leads, and it is never conclusive evidence of an identity—courts must be extremely wary of situations where law enforcement misleadingly claims, as they did here, that it yielded a “match.” Its scientific reliability depends on the operational context, and without transparency about the probe image, gallery, algorithm, system configuration, and role of the human operator in obtaining the investigative lead that results, defense counsel and ultimately courts cannot properly evaluate its reliability. Several documented wrongful arrests stemming from overreliance on face recognition technology demonstrate the grave consequences of making false assumptions about its reliability and, as use of this technology proliferates, courts must insist on clear disclosures, strict evidentiary standards, and adherence to best practices. Without these measures, the risk of wrongful arrest—and the erosion of public trust—will persist.

See Brief of Amicus Curiae Dr. Michael C. King, PhD at 29-30, New Jersey v. Miles (No. 090275) (entered as Defense Exhibit 6 at the December 12, 2025 hearing). Ultimately, the Supreme Court of New Jersey held that Mr. Miles was entitled to discovery related to the use of facial recognition technology in his case, affirming the Superior Court of New Jersey’s prior ruling on the same issue in State v. Arteaga, 476 N.J. Super 36 (N.J. Super. Ct. App. Div. 2023). This was an issue of first impression for the Arteaga court, which found that the defendant would be deprived of due process if he did not have access to discovery relating to the facial recognition technology used in his case, as the technology is “novel and untested, and . . . errors in the technology may exculpate the defendant.” 476 N.J. Super. at 57-61. The court further explained that, “[t]he reliability of the technology bears direct relevance to the quality and thoroughness of the broader criminal investigation, and whether the potential matches the software returned yielded any other viable alternative suspects to establish third-party guilt.” Id. at 61. 
Finally, the Hill court also found that Brown v. Illinois requires courts to weigh each consideration in light of the policies behind the Fourth Amendment. 725 So. 2d at 1284. The exclusionary rule is designed to prevent the use of evidence tainted by flagrant police misconduct in order to deter law enforcement practices which violate the Fourth Amendment. Hill, 725 So. 2d at 1287. While no violation of one’s constitutional rights should be condoned, NOPD’s misconduct in Mr. Duckett’s case exceeds that of the suspicionless stops in Hill and Platte. NOPD violently arrested Mr. Duckett without taking any basic steps to confirm his identity, relying only on unreliable and incomplete information from a private organization engaging in unregulated mass surveillance. NOPD did so in violation of local law and its own policies, while failing to preserve any information relating to its use of facial recognition technology, limiting Mr. Duckett’s ability to comprehensively challenge his arrest in court. Application of the exclusionary rule is essential in this case, to both deter law enforcement from engaging in such blatant misconduct and to uphold the protections of the Fourth Amendment. 
CONCLUSION
WHEREFORE, for all the reasons given above, and for any other reasons that may occur to this Honorable Court, Mr. Duckett respectfully asks this Court to suppress all physical evidence.
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