EX PARTE BRIEF IN SUPPORT OF MOTION FOR FUNDING FOR AN EXPERT WITNESS IN JUVENILE BRAIN DEVELOPMENT

I. Introduction

[Client], a [x-year-old] juvenile, is charged with felony murder for [his/her/their] participation in [felony]. In New York, felony murder requires that the death occur “in furtherance of” the underlying felony offense. N.Y. Penal Law § 125.25(3). Foreseeability plays a key role in determining whether a death occurred "in furtherance of" a felony. See, e.g., Santana v. Kuhlmann, 232 F. Supp. 2d 154, 169 (S.D.N.Y. 2002) (explaining that the victim's death must be a “foreseeable result” of the accused’s actions); see also People v. Davis, 28 N.Y.3d 294, 296-97 (2016) (requiring the state to show that the “actual contributory cause of the victim's death and that the victim's death, induced by the stress of the violent event, was a reasonably foreseeable result of defendant's conduct”) (emphasis added). Social science on adolescent development demonstrates that juveniles are less able to perceive and assess risks, less capable decision-makers, and have greater difficulty anticipating consequences than adults. See, e.g., Daniel P. Keating, Summary of Adolescent Development and Neurodevelopmental Science in re Juvenile Life Without Parole 9 (June 2025). Together, these attributes render juveniles, like [Client], less capable of foreseeing a death as resulting “in furtherance of” their participation in an underlying felony. These realities are well-documented in the scientific community, but not common knowledge amongst jurors, making expert testimony necessary to [Client]’s ability to challenge this element of felony murder. In order to protect [Client’s] due process and equal protection rights under the 5th and 14th Amendments to the United States Constitution, Article 1 §§ 6 and 11 of the New York State Constitution, and Article 18-B, § 722 of the County Law, this Court should approve and fund the testimony of [expert witness] as necessary to [Client’s] ability to present a defense.

II. [Client] is entitled to an ex parte hearing under § 722 because educating the factfinder about [Client’s] diminished ability to foresee consequences is necessary to [his/her/their] ability to present a defense. 

New York law requires courts to authorize counsel to obtain investigative, expert, or other services on behalf of an indigent client when such services are necessary to the client’s ability to present a defense. Article 18-B, § 722 of the County Law (“Upon a finding in an ex parte proceeding that investigative, expert or other services are necessary and that the defendant… is financially unable to obtain them, the court shall authorize counsel… to obtain the services on behalf of the defendant.”). [Client] is indigent per the requirements of § 722. See Standards for Determining Financial Eligibility for Assigned Counsel, NEW YORK STATE OFFICE OF INDIGENT LEGAL SERVICES (Feb. 16, 2021). The Supreme Court has made clear that “the State must, as a matter of equal protection, provide indigent prisoners with the basic tools of an adequate defense….” Britt v. North Carolina, 404 U.S. 226, 227 (1971) (citing Griffin v. Illinois, 351 U.S. 12 (1956)). This court has discretion in deciding whether an expert is necessary to an adequate defense but should be guided by whether the area of expertise is outside common knowledge. People v. Cronin, 60 N.Y.2d 430, 433 (1983) (“It is for the trial court in the first instance to determine when jurors are able to draw conclusions from the evidence based on their day-to-day experience, their common observation and their knowledge, and when they would be benefited by the specialized knowledge of an expert witness.”). Interpreting § 722’s federal counterpart, 18 U.S.C.A § 3006A(e)(1),[footnoteRef:1] the Second Circuit Court of Appeals has construed “necessary to an adequate defense” in the following way: “‘necessary’ should at least mean ‘reasonably necessary,’ and ‘an adequate defense’ must include preparation for cross-examination of a government expert as well as presentation of an expert defense witness.” United States v. Oliver, 626 F.2d 254, 260 (2d Cir. 1980).  [1:  “Counsel for a person who is financially unable to obtain investigative, expert, or other services necessary for adequate representation may request them in an ex parte application. Upon finding, after appropriate inquiry in an ex parte proceeding, that the services are necessary and that the person is financially unable to obtain them, the court, or the United States magistrate judge if the services are required in connection with a matter over which he has jurisdiction, shall authorize counsel to obtain the services.” 18 U.S.C.A. § 3006A (e)(1).] 

Here, a juvenile brain development expert is reasonably necessary for [Client] to present a defense against the charge of felony murder. In charging the accused with felony murder, New York Criminal Jury Instructions require the prosecution to prove two elements:
1. That on or about (date), in the county of (County), the defendant, (defendant's name), committed [or attempted to commit] (name of felony); and
2. That, in the course of and in furtherance of the commission [or attempted commission] of such (name of felony) [or of immediate flight therefrom], the defendant [or another participant in the commission (or attempted commission) of that felony] caused the death of (specify) and that (specify) was not a participant in that felony.

Penal Law §125.25(3) CJI2D(NY) PLO 1350.Assuring that the accused, especially when indigent, has a fair opportunity to present a defense against each element of each charge is an essential component to our adversarial system. See, e.g., Ake v. Oklahoma, 470 U.S. 68, 76 (1985) (“Justice cannot be equal where, simply as a result of his poverty, a defendant is denied the opportunity to participate meaningfully in a judicial proceeding in which his liberty is at stake.”); People v. Newman, 46 N.Y.2d 126, 128 (1978) (explaining that the government bears the burden of proving every element of the charged offense beyond a reasonable doubt). Thus, presenting expert testimony that would negate the second element of felony murder is part of [Client]’s due process right to present a defense. 
In the context of felony murder, undermining the accused’s ability to foresee the death is a crucial part of defending against the second element. Courts have explicitly rejected a narrow reading of this “in furtherance of” element as requiring that the death advance or promote the underlying felony. People v. Henderson, 25 N.Y.3d 534, 541 (2015). Instead, it is interpreted broadly as just requiring a “logical nexus” between the death and the underlying felony, meaning only deaths that were coincidental or accidental, done by another for a personal motive, or done by a bystander escape the purview of felony murder. Id.; People v. Lewis, 444 N.Y.S.2d 1003 (1981). In all other instances, New York’s “felony murder rule operates under the fiction of transferred intent. Even when an individual does not intend to kill, when a death occurs in the course of a felony, intent to perpetrate a felony is transferred to the homicide.” Id. at 1005. 
Foreseeability, therefore, plays a key role in determining whether a logical nexus exists between the death and the underlying felony such that transferred intent applies. For example, in finding the accused culpable of felony murder, the court in People v. Stokes described the decedent’s death, from a car accident during flight from the robbery, as the “reasonably foreseeable consequence” of defendant’s conduct. 88 N.Y.2d 618, 627 (1996). Similarly, the court in People v. Davis required the government to show that the “actual contributory cause of the victim's death and that the victim's death, induced by the stress of the violent event, was a reasonably foreseeable result of defendant's conduct” when the deceased died from hypertensive cardio vascular disease that was hastened by the stress of the robbery. 28 N.Y.3d 294, 296-97 (2016). Since courts interpret the second element of felony murder to incorporate foreseeability, [Client] is entitled to an ex parte hearing on the necessity of presenting an expert who can testify to [his/her/their] diminished capacity to foresee and assess consequences.  
III. Juvenile brain science supports diminished ability to foresee consequences. 

Both Federal and New York State Courts recognize that juveniles differ from adults in numerous areas that are critically relevant to the criminal legal system. See People v. Rudolph, 21 N.Y.3d 497, 506 (2013) (“Young people who find themselves in the criminal courts are not comparable to adults in many respects—and our jurisprudence should reflect that fact.”). One of these areas is in the realm of adolescent brain development, which demonstrates that juveniles are less equipped to foresee the consequences of their actions as required by New York’s felony murder law. 
A. Juveniles have underdeveloped prefrontal cortexes, making them less capable of decision-making, impulse control, and planning. 

Courts have long been aware that young people possess "an underdeveloped sense of responsibility" compared with adults, which can "result in impetuous and ill-considered actions and decisions." Johnson v. Texas, 509 U.S. 350, 357 (1993). One biological reason for this difference is lagged structural development of the prefrontal cortex. Among other tasks, the prefrontal cortex is essential for impulse control and decision-making in complex situations. Catherine A. Hartley & Leah H. Somerville, The Neuroscience of Adolescent Decision-Making, CURRENT OPINION IN BEHAVIORAL SCIENCES 108, 109 (2015); Andy Murdock, The Evolutionary Advantage of the Teenage Brain, UNIV. OF CALIFORNIA (March 25, 2020) (“The prefrontal cortex is what allows us to think about the future, to understand consequences, and generally make better decisions.”).  MRI studies reveal that developmental processes tend to occur in the brain in a back-to-front pattern, which explains why the prefrontal cortex develops last. Mariam Arain, et al, Maturation of the Adolescent Brain, DOVE PRESS J.: NEUROPSYCHIATRIC DISEASE AND TREATMENT (April 2, 2013). The process of structural development in the brain is long – and does not finish until around age twenty-five. Id. Thus, throughout childhood, adolescent, and early adult years, juveniles lack full maturation of this important brain mechanism crucial to foreseeing and weighing potential consequences. 
B. Juveniles have heightened sensation-seeking incentive systems, making them more likely to take risks and undervalue negative consequences. 

In contrast with the late-developing prefrontal cortex, one of the earliest regions of the brain to develop is the limbic system. The limbic system, which includes the amygdala, is responsible for immediate reactions including fear, anger, and aggressive behavior. Teen Brain: Behavior, Problem Solving, and Decision Making, AM. ACADEMY OF CHILD & ADOLESCENT PSYCHIATRY (Sep. 2017); Qais AbuHasan, Vamsi Reddy & Waquar Siddiqui, Neuroanatomy, Amygdala, NAT’L LIBR. OF MEDICINE (July 17, 2023). The limbic system, which itself includes the amygdala, the hippocampus, and the hypothalamus, is also responsible for feelings of pleasure and reward. Mariam Arain, et al, Maturation of the Adolescent Brain, DOVE PRESS J.: NEUROPSYCHIATRIC DISEASE AND TREATMENT (April 2, 2013). Neuroimaging studies reveal that, when making decisions and interacting with others, adolescents are more likely than adults to use the emotional limbic region of their brain instead of using their more rational prefrontal cortices. Id. In addition (and perhaps related) to this region of the brain developing faster, hormonal changes during puberty also increase “emotional volatility and impulsivity.” Mariam, supra at 455.  As demonstrated by the prefrontal cortex and the limbic system, juveniles are undergoing change in different areas of the brain at different rates. The combination of these changes carries important consequences. 
C. The way the brain develops creates a developmental mismatch that renders juveniles less able to think through the consequences of their behavior and foresee potential harm that could occur “in furtherance of” a felony they are alleged to have committed.

The late-developing prefrontal cortex combined with the early-developing limbic system creates what many scientists have called a “developmental mismatch.” Kathryn L. Mills, et al, The Developmental Mismatch in Structural Brain Maturation During Adolescence, 36 DEVELOPMENTAL NEUROSCIENCE 147, 148 (June 27, 2014). This developmental mismatch is at its most severe during adolescence, when the limbic system has reached near maturity and the prefrontal cortex is developing, but at a much slower rate. Id. Scientists understand that this mismatch underlies behaviors that are highly associated with adolescence like risk-taking, sensation-seeking, and impulsiveness. Id. In this area, the neuroscience evidence also aligns with behavioral and cognitive evidence. Age-risk behavior profiles in areas like crime, accidental injury, and car accidents, for example, follow similar peaks during late adolescence. Daniel P. Keating, Summary of Adolescent Development and Neurodevelopmental Science in re Juvenile Life Without Parole 9 (June 2025). 
The developmental maturity mismatch is directly applicable to the issue of foreseeability that is part of the “in furtherance” element of N.Y. Penal Law § 125.25(3). Juveniles are biologically less capable than adults of anticipating the consequences of their actions or understanding the risks involved in complex situations. These well-established neurological differences mean that juveniles are less able to foresee that their participation in a felony could result in death, as is required by the statute. Without expert testimony explaining these differences to the factfinder, the unique limitations of juveniles’ cognitive development would be overlooked, denying [Client] the opportunity to fairly contest the State’s assertion that [he/she/they] could have reasonably foreseen a fatal outcome. 
IV. Evidentiary and constitutional standards support the admission and funding of juvenile brain science expert witnesses in New York courts. 

In New York, the admissibility of expert testimony is governed by the test established in Frye v. United States, 293 F. 1013 (1923). Under the Frye standard, expert testimony based on scientific principles is admissible only if the principles have gained general acceptance in the relevant scientific or technical community. The burden of proving general acceptance rests on the party offering the expert testimony. Id. New York State places the question of whether an expert’s testimony is admissible within the discretion of the trial court. Matter of Ariel R., 950 N.Y.S.2d 17, 21 (2012) (“The admissibility and bounds of expert testimony are addressed primarily to the sound discretion of the trial court.”). 
Juvenile brain science testimony is generally accepted in other stages of the criminal process. See, e.g., Miller v. Alabama, 567 U.S. 460, 490 (2012) (noting that juveniles are less likely to exhibit "irretrievably depraved character" due to fundamental differences in their brain development compared to adults, as supported by psychology and brain science). New York courts have also generally found that cognition experts are accepted under the Frye standard. For example, in People v. Jones, the court held that expert testimony on the effects of brain damage and alcoholism on cognitive abilities was crucial to the defendant's justification defense, as these issues were beyond the jury's common knowledge. 620 N.Y.S.2d 656 (1994). 
Testimony by an expert in juvenile brain development meets the Frye standard and is well within the court’s discretion to admit. The principles underlying adolescent neurodevelopment and its impact on cognitive capacities have gained widespread acceptance in the scientific and legal communities. See Roper v. Simmons, 543 U.S. 551 (2005); Graham v. Florida, 560 U.S. 48 (2010); Miller v. Alabama, 567 U.S. 460 (2012). As these landmark decisions have recognized, juvenile neuroscience and behavioral science only continue to advance. See generally Laurence Steinberg, The Influence of Neuroscience on US Supreme Court Decisions about Adolescents’ Criminal Culpability, 14 NEUROSCIENCE 513 (2013). Because these concepts involve complex scientific knowledge far beyond the common knowledge of ordinary jurors, only a qualified expert can reliably explain how [Client]’s age-specific cognitive limitations bear directly upon [his/her/their] ability to foresee consequences as required under N.Y. Penal Law § 125.25(3). 
Absent such testimony, the factfinder would be left to speculate on matters that require specialized understanding, undermining the fairness of the proceedings and [Client]'s constitutional right to present an adequate defense. The United States Supreme Court has long recognized that “[t]he right of an accused in a criminal trial to due process is, in essence, the right to a fair opportunity to defend against the State's accusations.” Chambers v. Mississippi, 410 U.S. 284, 294 (1973). That right includes the ability to present expert testimony central to the defense theory. Crane v. Kentucky, 476 U.S. 683, 690 (1986). Here, if [Client] is precluded from presenting expert testimony concerning adolescents’ limited capacity to foresee consequences, [Client] will be deprived of the state and federal constitutional rights to present a complete defense and receive a fair trial. 
V. [This section to be included if Client is between 18 and 21:] The brain science supports the necessity of this sort of expert testimony for individuals, like [Client], who are between 18 and 21 years old.

Courts have widely recognized that “the qualities that distinguish juveniles from adults do not disappear when an individual turns 18.” People v. Sanchez, 63 Misc. 3d 938, 946, 98 N.Y.S.3d 719 (2019) (quoting Roper v. Simmons, 543 U.S. 551, 574 (2005)). Neuroscience demonstrates that the brain continues to develop well into a person’s twenties, particularly in areas related to impulse control, risk assessment, and susceptibility to external influences. See Mariam Arain, et al, Maturation of the Adolescent Brain, DOVE PRESS J.: NEUROPSYCHIATRIC DISEASE AND TREATMENT (April 2, 2013) (“The development and maturation of the prefrontal cortex occurs primarily during adolescence and is fully accomplished at the age of 25 years.”). Other states have expanded their consideration of juvenile cognition as mitigation for late adolescents in the context of prohibiting life without parole sentences. See, e.g., People v. Taylor, No. 166428, 2025 WL 1085247, at *7 (Mich. Apr. 10, 2025) (“The lack of meaningful distinction does not stop at age 18. As one study concluded, distinguishing the cognitive capacity of a 17-year-old from an 18-, 19-, 20-, or 21-year-old would be impossible for a single individual or even group of individuals, but this distinction in performance becomes more obvious by the mid-twenties.”) (internal citations omitted); see also Commonwealth v. Mattis, 493 Mass. 216, 226-27 (2024) (“All of the experts agreed that emerging adults are more likely than children or older adults to engage in risky behavior and that risky behaviors tend to peak in late adolescence to early adulthood and then decline, with some experts asserting that this behavior plateaus at around twenty-two years of age.”). Thus, in the sentencing context, courts have increasingly acknowledged that the distinctive attributes of youth (diminished risk assessment and impulse control) do not end at eighteen but rather extend into late adolescence. The same scientific rationale makes expert evidence essential to [Client, x years old,] being able to present [his/her/their] foreseeability defense under the law. 
VI. Conclusion

[Client] respectfully requests an ex parte hearing to show that a juvenile brain science expert is necessary to [his/her/their] ability to present a defense against the “in furtherance of” element in the felony murder charge. The social science is clear: juveniles are less equipped to assess risks, make rational decisions, and anticipate consequences than adults. Together, these attributes render juveniles, like [Client], less capable of foreseeing a death as resulting “in furtherance of” their participation in an underlying felony – a key element of felony murder under N.Y. Penal Law § 125.25(3). While courts have widely recognized juveniles as different in areas like sentencing, see Miller v. Alabama, 567 U.S. 460 (2012); Roper v. Simmons, 543 U.S. 551 (2005), expert testimony regarding juveniles’ inability to foresee consequences is also crucial at the trial phase. Explaining the biological basis for why juveniles are less able to sufficiently foresee the consequences of their actions in group settings is central to [Client]’s ability to challenge this element of felony murder, and therefore necessary to [his/her/their] due process and equal protection rights to present a defense. For all the above reasons, this Court should approve and fund the testimony of [expert witness] as necessary to [Client’s] ability to put on an adequate defense.
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