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[bookmark: _Toc225524919]STATEMENT OF QUESTIONS PRESENTED
I. Is Ms. Gerwatowski’s prenatal conduct, including her abortion contemplation and lack of prenatal care, relevant and probative evidence the State can proffer at trial to demonstrate Ms. Gerwatowski’s postnatal intent or motive to harm her baby?  
Nancy Gerwatowski answers, “No.” 
The government answers, “Yes.” 
The trial court answered, “Yes.”
The Court of Appeals answered, “Yes.” (2 to 1 split decision)
II. Are Ms. Gerwatowski’s statements to law enforcement admissible under the U.S. and Michigan Constitutions when law enforcement misinformed her about her right to counsel and the waiver of her right was thus not knowing, intelligent, and voluntary? 
Nancy Gerwatowski answers, “No.” 
The government answers, “Yes.” 
The trial court answered, “Yes.”
The Court of Appeals answered, “Yes.”
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Ms. Gerwatowski asserts that her statements regarding her abortion contemplation and lack of prenatal care are inadmissible because they are irrelevant to the homicide charges she faces. Even if marginally probative, they are unduly prejudicial statements that cannot be fairly presented to a jury. Further, her waiver of her right to counsel in providing those statements was not knowing, intelligent, or voluntary.
Question 1: 
The trial court admitted specific statements Ms. Gerwatowski made about her abortion contemplation and lack of prenatal care, and used various facts—that Ms. Gerwatowski was worried about her pregnancy with a man not her husband and the impact of that pregnancy on an ongoing child custody dispute, that she “hid the pregnancy from everyone,” and that “she never sought medical treatment” after delivery—as proof of relevancy “to the issues of motive, state of mind, and intent” under Michigan Rules of Evidence 401 and 403. Trial Court Decision and Order Re: Def.’s Mot. to Exclude Certain Statements (Appendix B at 010-011). The trial court also rejected Ms. Gerwatowski’s argument that this evidence was unduly prejudicial, relying heavily on an unpublished Maryland Court of Appeals decision that was subsequently overturned by that state’s supreme court. See Akers v. State, 490 Md. 1, 9 (2025) (Appendix I at 181) (“We hold that the internet searches [about terminating a pregnancy] are irrelevant and that the trial court erred as a matter of law in admitting them. We similarly hold that Ms. Akers’ bare decision to forgo prenatal care was not probative of motive or an intent to kill or harm a live child.”). The Court of Appeals majority affirmed the trial court, concluding that “the evidence in dispute concerning consideration of abortion and lack of prenatal care is both material and has probative force, and therefore satisfies the MRE 401 threshold” and holding that admission of the evidence “does not violate MRE 403” because “[s]uch issues are sufficiently familiar in today’s society that discussion of them at trial is not unfairly prejudicial to defendant.” People v. Gerwatowski, No. 374157, 2026 WL 312197, at *8-9 (Mich. App. Feb. 4, 2026) (Appendix C at 024-025).
Both the trial court and Court of Appeals majority ignored well-settled law that relevance requires more than a “speculative chain of inferences.” Id. at *13 (Wallace, P.J., concurring in part and dissenting in part) (quoting Akers, 490 Md. at 26) (Appendix D at 033). Ms. Gerwatowski was under no obligation, legal or otherwise, to obtain prenatal care and had every right, legal or otherwise, to speak with her doctor about abortion care; yet the lower courts warped these protected choices into murderous intent. 
Left to stand, the Court of Appeals decision will distort women’s lawful actions while pregnant into evidence of postnatal criminal intent, motive, or state of mind. The decision will also cause material injustice to the women of Michigan, including Ms. Gerwatowski, and undermine the will of Michigan voters who voted to enshrine reproductive justice in the state constitution. MCR 7.305(B)(2), (B)(3), (B)(5)(a). The Court of Appeals published opinion violates the constitutional protections that prohibit “the state . . . [from] . . . prosecut[ing], or otherwise tak[ing] adverse action against an individual based on their actual, potential, perceived, or alleged pregnancy outcomes” and empowers law enforcement and prosecutors to plumb women’s histories of reproductive medical care for evidence of abortion contemplation and other “proof” of wrongdoing in criminal prosecutions. Mich. Const. 1963, Art. 1, § 28. Without this Court’s attention to the Court of Appeals ruling, “relevant” evidence used to charge women for “criminally suspect” pregnancy-related outcomes could expand to include a woman’s diet, her sleep and work schedules, her social and sexual life, and medication intake, thus undermining her bodily autonomy, and all with the sanction of Michigan’s courts. 
Question 2: 
On July 12, 2022, while being interrogated by law enforcement, Ms. Gerwatowski invoked and attempted to clarify her right to counsel several times. In response, officers repeatedly misinformed her that she was not entitled to appointed counsel prior to being arrested. Ms. Gerwatowski maintains that her statements to law enforcement must be suppressed in their entirety because her waiver of her constitutional right to counsel was not knowing, intelligent, and voluntary. 
The trial court denied Ms. Gerwatowski’s motion to suppress her statements, finding that she was not in custody when she waived her Miranda rights, and even if she was, “her Miranda rights were not violated.” Trial Court Decision and Order Re: Def.’s Mot. To Suppress Statements (Appendix A at 006). Despite recognizing that “the officers gave [Ms. Gerwatowski] an erroneously limited explanation of the extent of her Fifth Amendment right to counsel,” the Court of Appeals majority affirmed the trial court, refusing to exclude her statements because she “was not subject to custodial interrogation during the initial encounter in her home or during the two interviews at the police station.” Gerwatowski, 2026 WL 312197, at *5-6 (Appendix C at 021).
The Court of Appeals decision will also cause Ms. Gerwatowski “material injustice” by allowing her statements—taken after officers repeatedly frustrated her right to counsel—to be used against her at trial. MCR 7.305(B)(5)(a). This debasement of a defendant’s right to an attorney will inform prosecutions across the State: law enforcement will be encouraged and permitted to use statements the accused would not have made but for officers’ misleading, contradictory, and erroneous information about her or his constitutional rights. MCR 7.305(B)(2), (B)(3).
Both questions presented involve a legal principle of “major significance” to Michigan’s jurisprudence. MCR 703.5(B)(3). Left unaddressed, the trial court and Court of Appeals decisions will cause material injustice to Ms. Gerwatowski, all Michigan women and pregnancy-able people, and the State’s criminal defendants. MCR 703.5(B)(2), (B)(5)(a). Accordingly, Ms. Gerwatowski respectfully requests that this Court grant leave to appeal or grant peremptory relief by reversing the trial court and Court of Appeals. Additionally, should this Court determine in People of MI v. Daren Donell Fenderson (Docket No. 167373) (oral arguments before Michigan Supreme Court on March 12, 2026) that Mr. Fenderson’s Miranda waiver and subsequent statement were involuntary when the record shows that he was misled by interrogators about his right to counsel, then Ms. Gerwatowski asks this Court to remand the instant case to the trial court for reconsideration in light of Fenderson.


[bookmark: _Toc225524921]STATEMENT OF FACTS
Background and Investigation
In 1997, at home alone in the Upper Peninsula, Nancy Gerwatowski delivered a stillborn baby girl. See Video of Second Interview at Sublette County Sheriff’s Office, July 12, 2022 (Appendix M at 10:35-12:15).[footnoteRef:1] What had started out as pains that Ms. Gerwatowski thought could be eased by a hot bath turned into a traumatic, medically unassisted labor and delivery, in which Ms. Gerwatowski lost a copious amount of blood and the baby became lodged in her birth canal. Id. After laboring for what felt to her like several hours, Ms. Gerwatowski miraculously delivered the baby from her body. Id. Once delivered, the baby, tragically, showed no signs of life. As Ms. Gerwatowski described her: “There was no crying or breathing. She was all blue.” Id. at 12:13-12:17. Disoriented and in shock from the blood loss, the pain of the birth, and the sheer force of her grief, Ms. Gerwatowski placed her stillborn baby in a blanket and began to drive to her parents’ home for help. Id. at 13:00-13:15. [1:  All citations herein reference the original recordings of law enforcement’s interviews of Mr. Gerwatowski. References to the recordings are based on the time stamp indicated in the file. The trial court admitted these recordings as evidence during Ms. Gerwatowski’s preliminary hearing. Although the trial court also admitted transcripts of these recorded interviews, these contain material errors and, thus, are not cited in the instant brief. MRE 1002 (“An original writing, recording, or photograph is required in order to prove its content unless these rules or a statute provides otherwise.”). ] 

Ms. Gerwatowski decided to place her baby in an outhouse style public toilet by the Garnet Lake Campground near her parents’ home. Id. at 13:36-14:00. She would keep the personal and traumatic events of that day to herself for almost thirty years. Id.
On June 26, 1997, at approximately 1:45 pm, Michigan State Police (“MSP”) and Mackinac County Sheriff Officers responded to a 911 call reporting the discovery of fetal remains at the rural Garnet Lake Campground. Preliminary Examination, Vol. 1, Feb. 1, 2024 (Appendix F at 058-060). The commercial sewage removal company’s hose had become clogged as it cleared the men’s outhouse. Id. at 048-052. Upon pulling out the hose, a worker discovered what appeared to be a doll. Id. at 051. On closer inspection, it was apparent that the remains the worker had found belonged to a baby. Id. at 053. The Medical Examiner was unable to determine whether the baby was stillborn, had survived the birthing process, or lived for any period, because the baby’s internal organs had decomposed and could not be forensically analyzed. Id. at 072-074. Decomposition also made the baby’s precise age impossible to determine; however, during the autopsy, the remains were approximated to be 36- to 42-weeks-old. Id. at 070-071. Police named the baby “Baby Garnet” and immediately attempted to learn the identity of Baby Garnet’s parents, but could not. Id. at 061-063. 
In spring 2017, MSP Detective Sergeant (“D/Sgt.”) Gary Demers and then Sergeant (“Sgt.”) Ronald Umbarger reopened the cold case investigation. Preliminary Examination, Vol. 2, Feb. 2, 2024 (Appendix G at 091). They learned that the FBI was still in possession of a partial femur bone from the remains. Appendix F at 064. The detectives requested it be returned so a laboratory could extract DNA and develop a genetic profile from the bone, which could then be used in a forensic genetic genealogy (“FGG”) investigation. Id. at 065. The femur was returned to the St. Ignace MSP Post. On February 10, 2020, D/Sgt. Demers and then-Sgt. Umbarger mailed the partial femur to Astrea Forensics, a private laboratory in California that specializes in DNA extraction from degraded sources of genetic material, including bone. Id. at 076; 077.
Using DNA analysis, Astrea Forensics developed a genetic profile from the femur. Those results were provided to Identifiers International, a genetic genealogy investigation firm, which then uploaded the DNA results into a public forensic genealogy DNA database. Id. at 078. Cold Case Senior Forensic Genealogist Misty Gillis was assigned to conduct the genealogy investigation. Id. at 080. In early 2022, the investigation found the DNA linked to two family lines: Sevarns and Hood. Id. at 081. Ms. Gillis requested that the officers obtain DNA swabs from various family members in these individual lines to narrow down the search. Id. at 081. Eventually, the investigation led law enforcement to believe that James Sevarn, Jr. and Nancy Gerwatowski were Baby Garnet’s parents. Id. at 066-067. The MSP did a search for Ms. Gerwatowski, who had no criminal record, and learned she was residing in Wyoming. Id. at 067; Appendix G at 092. 
Police Interrogations of Ms. Gerwatowski 
On July 11, 2022, Undersheriff Umbarger and D/Sgt. Demers flew from Michigan to Utah and then drove to Wyoming. Appendix F at 053; 068; 069. On July 12, they obtained a search warrant for Ms. Gerwatowski’s DNA. Id. at 067. The same day, Undersheriff Umbarger and D/Sgt. Demers, along with two local officers—Detectives Karson Turner and Toby Terrell—knocked on Ms. Gerwatowski’s door. Audio of Home Interview, July 12, 2022 (Appendix K) at 0:02-0:15. The police officers advised Ms. Gerwatowski that they were there to talk to her about her children. Id. at 3:48. When Ms. Gerwatowski began discussing her three living children with the officer, Undersheriff Umbarger asked her about “a fourth child,” Baby Garnet. Id. at 4:24. D/Sgt. Demers showed Ms. Gerwatowski a picture of Baby Garnet’s gravesite, and Ms. Gerwatowski denied recognizing or remembering the baby. Id. at 4:38-4:55. D/Sgt Demers then explained the forensic investigative genetic genealogy process they had used to identify Ms. Gerwatowski and asked her to agree that she was “Baby Garnet’s birth mother.” Id. at 7:30. Ms. Gerwatowski declined to “say anything.” Id. at 7:38. 
Law enforcement asked Ms. Gerwatowski to go to the station with them for further questioning. Id. at 12:01. Ms. Gerwatowski asked several times if she had a choice. Id. at 12:27; 12:34; 13:06; 13:12; 13:18; 13:30. Officers initially refused to respond and told her that they did not have to answer her questions because she was “not the one in the driver’s seat.” Id. at 13:19-13:22. Finally, Undersheriff Umbarger admitted to Ms. Gerwatowski that she was “entitled to say no,” id. at 13:34, but he followed that acknowledgement by stating that she “need[ed] to get this off [her] chest” or he would be forced to “tell [her] story,” id. at 13:51; 13:56. 
Ms. Gerwatowski requested a moment to change into proper pants. Id. at 16:23. Detective Terrell said they could not “leave [her] alone in a bedroom,” and that he would “come up with” her. Id. at 16:36; 17:00. The police then proceeded to accompany her to her bedroom while she got dressed and searched her purse before permitting her to carry it. Id. at 17:32-20:02. The police transported her to the Sublette County Sheriff’s Office. See Transcript from Trial Court Hearing on Defendant’s Motion to Suppress Defendant’s Statement Made to Law Enforcement and Motion to Suppress Mention of Defendant’s Abortion Consideration and Lack of Prenatal Care December 12, 2024 (Appendix E at 042) (D/Sgt. Demers confirming on cross examination that Ms. Gerwatowski was not given the opportunity to drive or be transported by anyone other than law enforcement to the station). At no time during this interaction did law enforcement read Ms. Gerwatowski her Miranda rights. Id.
Ms. Gerwatowski was placed in an interview room with audio/visual recording capabilities. Undersheriff Umbarger read Ms. Gerwatowski her Miranda rights and asked if she was willing to “give up her rights to speak with” them. Video of First Interview at Sublette County Sheriff’s Office, July 12, 2022 (Appendix L at 2:37-3:40). Ms. Gerwatowski declined to give up her rights and then invoked her right to counsel by asking if she could have “some kind of . . . attorney or something.” Id. at 3:41-3:53. Undersheriff Umbarger responded that he did not bring her an attorney, that he was going to execute a search warrant for her DNA, and that she would be “left to watch” them “tell the story.” Id. at 3:54; 4:49-5:18. When Ms. Gerwatowski replied that she “didn’t know that [she] couldn’t have an attorney,” D/Sgt. Demers explained at length that she was not entitled to a court-appointed attorney because she had not been arrested. Id. at 5:53-6:57. D/Sgt. Demers and Undersheriff Umbarger told Ms. Gerwatowski that her opportunity to talk to them was that day as they would be returning to Michigan the following day. Id. at 9:11-10:08. The officers then completed the search warrant for her DNA with a buccal swab and took her home. Id. at 11:13-15:06. Several hours later, Ms. Gerwatowski called the Sheriff’s Office and asked to speak with the Michigan officers. The Sheriff’s Office picked her up and transported her back to the station. Appendix E at 043; Appendix M at 1:57-2:02. Ms. Gerwatowski brought her bible, her contact lenses, and her medications. Appendix F at 075; Appendix M at 1:15-1:18.
Back at the Sublette County Sheriff’s Office, D/Sgt. Demers read Ms. Gerwatowski her Miranda rights. Appendix M at 2:25-4:16. In response to his question about whether she was willing to give up her rights to speak with the police, Ms. Gerwatowski asked again why she could not have an attorney present during questioning. Id. at 4:40. Undersheriff Umbarger responded it was her responsibility to bring an attorney, and she would not be given a court-appointed attorney because she was not under arrest. Id. at 4:50-5:20. When D/Sgt. Demers asked again whether she was willing to give up her rights to answer the officers’ question, Ms. Gerwatowski stated: “I guess, yeah. I don’t understand what he’s saying.” Id. at 5:23-5:36. Undersheriff Umbarger responded, “I can explain it to you right now. You can say what you want to say, don’t say what you don’t want to say.” Id. at 5:37-5:44. 
Ms. Gerwatowski signed the Miranda waiver and law enforcement began their questioning. Id. at 6:00. Ms. Gerwatowski stated that she was going through a difficult divorce when she became pregnant. Id. at 7:24-8:45. She went to see a physician, and during the appointment, she asked about her options to terminate her pregnancy. Id. at 8:46-9:25. The physician gave her the number for a provider in Marquette, but Ms. Gerwatowski did not pursue the referral. Id. at 9:27. Ms. Gerwatowski explained to law enforcement that, at that time, her car was “goofed up,” she did not remember having a cell phone, and she did not feel comfortable asking anyone for help. Id. at 9:35-9:55.
Ms. Gerwatowski told police that she did not know what to do and that she had not shared news of her pregnancy with anyone. Id. at 8:37; 14:55-15:05. She also told them that she did not go to any other doctor’s appointments or take prenatal medications during the course of her pregnancy. Id. at 15:25-15:32. Ms. Gerwatowski had hoped someone else would raise the baby. Id. at 17:50-17:53. 
Ms. Gerwatowski also told police that one weekend in 1997, while Ms. Gerwatowski’s three children were with their father for parenting time, she began to experience pain. Id. at 10:40-10:50. She drew a hot bath hoping to alleviate it. Id. at 10:52-11:00. Once in the bathtub, the fetus partially delivered from her body while the rest became trapped inside her birth canal. Id. at 11:28. Ms. Gerwatowski attempted to pull the fetus from her own body, but when she was finally able to fully deliver, the baby was not crying or breathing. Id. at 11:33-12:15. Ms. Gerwatowski was hemorrhaging; she had “lost a lot of blood.” Id. at 12:45. Once she was able to stand, she placed her stillborn baby in a bag and began to drive towards her parents’ house. Id. at 13:00-13:11. She “didn’t know what to do” and was “freaking out.” Id. at 13:11-13:15. On the way to her parents, she passed the Garnet Lake Campground, where she left the remains. Id. at 13:52-14:00.  
The State’s Prosecution
Ms. Gerwatowski was arrested on or about July 12, 2022. She was extradited to Mackinac County on July 18, where she was held in jail until October 10, 2023, at which point she was released on a personal recognizance bond. She remains in full compliance with her pre-trial release conditions.
On February 1, 2024, the trial court conducted a preliminary hearing for the charge of Involuntary Manslaughter.[footnoteRef:2] During that hearing, the Attorney General called Dr. Allecia Wilson to testify that Ms. Gerwatowski caused the death of Baby Garnet. Appendix G at 088-090. The sole evidence used as the basis for Dr. Wilson’s opinion was the statement made by Ms. Gerwatowski in Wyoming. Id. at 090. Based on this statement alone, and, in particular, the description Ms. Gerwatowski gave of her stillborn being “blue,” Dr. Wilson determined that the fetus did not die in utero. Id. at 085; 088; 086-089.  [2:  Previous counsel waived the case up to the trial court without preliminary examination. Defense counsel was barred from challenging the original bindover given the voluntary waiver.] 

Instead, Dr. Wilson opined, it was “more likely than not, the baby died during the delivery process.” Id. at 088. She suggested that the cause of death was asphyxia but could not determine if the baby was stillborn or died after delivery. Id. at 088-089. Dr. Wilson discussed multiple potential complications that could have caused stillbirth in delivery, including that the baby’s umbilical cord may have become compressed or entangled; its head or torso may have suffered compression; or Ms. Gerwatowski’s placenta could have detached. Id. at 086. She also suggested that the baby’s delivery in water, without timely exposure to air, could have led to asphyxia. Id. at 086-087. Her final opinion, however, was that the baby died during the delivery process and Ms. Gerwatowski’s actions during delivery contributed to the fetal death. Id. at 088-089. Undersheriff Umbarger also stated at the preliminary hearing that Ms. Gerwatowski had not asserted her Miranda rights. Id. at 093-094. 
In September 2024, Ms. Gerwatowski sought suppression of her inculpatory statements in the trial court based on violation of her Miranda rights and moved to preclude any evidence regarding her prenatal conduct, including abortion contemplation and lack of prenatal care. On December 12, 2024, the trial court heard argument. On January 2, 2025, the trial court denied these Motions. Appendix A; Appendix B.
Following the briefing and argument, the trial court made the following determinations:
(1) Ms. Gerwatowski was “not in custody” during her home interview. Appendix A at 005;
(2) Ms. Gerwatowski was read her Miranda rights and did not waive them prior to her DNA collection during her first police station interview. 
Id. at 006;
(3) Ms. Gerwatowski was not in custody during her second police station interview because she “re-initiated contact with the police.” Id.;
(4) Ms. Gerwatowski waived her rights “voluntarily, freely, and intelligently.” Id.;
(5) Ms. Gerwatowski’s statements regarding her abortion contemplation and lack of prenatal care were “relevant to the issues of motive, state of mind, and intent.” Appendix B at 010;
(6) That the nature of abortion and prenatal care is divisive, but in considering the potential prejudice to Ms. Gerwatowski,“[t]he unique facts and circumstances of this case make this evidence admissible.” Id. at 011; and
(7) “[T]he voir dire process and proper jury instructions will help curb the prejudice of this evidence.” Id. at 012.
Ms. Gerwatowski sought leave to appeal in the Court of Appeals. After granting leave to appeal, briefing, and argument, the Court of Appeals affirmed in a split 2-1 decision. Gerwatowski, 2026 WL 312197 (Appendix C) (Appendix D). Ms. Gerwatowski now seeks leave to appeal in this Court.
[bookmark: _Toc225524922]ARGUMENT

[bookmark: _Toc225524923]Inclusion of Ms. Gerwatowski’s statements regarding her prenatal conduct are inadmissible as evidence of state of mind, motive, or intent to harm a living child. 
Standard of Review/Issue Preservation
Where a trial court’s decision regarding the admission of evidence involves a question of law such as a rule of evidence, this Court reviews the lower courts’ decisions de novo. People v. Mardlin, 487 Mich. 609, 634 (2010) (“Preliminary questions of law, such as whether a rule of evidence precludes admissibility, are reviewed de novo. The admission of evidence under MRE [401 and 403] involve . . . preliminary question[s] of law.”); see also People v. McDaniel, 469 Mich. 409, 412 (2003) (“The decision whether to admit evidence is within the trial court’s discretion and will not be disturbed absent an abuse of that discretion. However, where . . . the decision involves a preliminary question of law, which is whether a rule of evidence precludes admissibility, the question is reviewed de novo.”). 
Discussion
Should this court affirm the lower courts’ rulings, irrelevant and highly prejudicial information about Ms. Gerwatowski’s prenatal deliberations and medical decision-making will be improperly presented to a jury as evidence of postnatal criminal intent. Under MRE 401, Ms. Gerwatowski’s statements to the police are not relevant to the open murder and involuntary manslaughter charges she faces; indeed, even if such evidence was marginally relevant, MRE 403 requires exclusion as the statements’ probative value is substantially outweighed by the danger of unfair prejudice and their potential to mislead a jury. Without intervention from this Court, the lower courts’ erroneous decisions allow prenatal actions to be proof of postnatal crimes, thus rendering a pregnant woman’s body a de facto crime scene. See MCR 7.305(B)(5)(a). 
Further, the State’s intended use of Ms. Gerwatowski’s lawful prenatal actions as evidence of a postnatal intent to murder violates Ms. Gerwatowski’s constitutionally protected rights to reproductive freedom and her unenumerated right to bodily autonomy by making pregnancy loss—if not known or approved of by the State—a punishable crime. See Const. 1963, Art. 1, §§ 23, 28.
Should this Court permit the Court of Appeals decision to stand, Michigan’s 2.2 million women will be forced to contend with the specter of criminal prosecution based on protected prenatal conduct if their pregnancies result in a tragic, but all-too-common, loss. Stated more starkly, this prosecution will serve as a roadmap for expanded and unchecked pregnancy outcome criminalization both within and without the state of Michigan. For these reasons, this Court should grant leave to appeal and overturn the Court of Appeals published decision. See MCR 7.305(I)(1).
[bookmark: _Toc225524924]Ms. Gerwatowski’s prenatal decisions are irrelevant to proving alleged postnatal conduct, more prejudicial than probative, and constitutionally protected.
Relevant evidence is that having “any tendency to make a fact more or less probable than it would be without the evidence; and the fact is of consequence in determining the action.” MRE 401. Evidence constrained by the Constitution of the State of Michigan and irrelevant evidence are inadmissible. MRE 402. Relevant evidence requires proof of probative value and materiality to be considered. People v. McGhee, 268 Mich. App. 600, 610 (2005). “Materiality looks to the relation between the propositions for which the evidence is offered and the issues in the case . . . [b]ecause the prosecution must carry the burden of proving every element beyond a reasonable doubt, regardless of whether the defendant specifically disputes or offers to stipulate any of the elements, the elements of the offense are always ‘in issue’ and, thus, material.” People v. Crawford, 458 Mich. 376, 389 (1998). Additionally, “[t]he relationship of the elements of the charge, the theories of admissibility, and the defenses asserted governs what is relevant and material.” People v. Yost, 749 278 Mich. App. 341, 403 (2008). Neither Ms. Gerwatowski’s abortion contemplation nor her decisions to forgo prenatal care and keep her pregnancy private make it more probable that she was lying in wait, to willfully, deliberately, or premeditatedly kill her child. Mich. Comp. Laws § 750.316. This evidence should be excluded as irrelevant. Even if deemed relevant, the probative value of the statements is “substantially outweighed by a danger of . . . . unfair prejudice” and admitting them would violate MRE 403. Finally, the lower courts’ opinions holding that Ms. Gerwatowski’s abortion contemplation and prenatal decisions constitute relevant proof of murderous intent run afoul of the Michigan Constitution, Art. I, §§ 23, 28, thus infringing on Ms. Gerwatowski’s constitutional right to reproductive freedom.
[bookmark: _Toc225524925]Abortion contemplation and forgoing prenatal care do not constitute willful, deliberate, premeditation to murder.
In its published decision, the Court of Appeals held that a woman’s contemplation of abortion and lack of prenatal care equate to motive and intent to cause harm to a born person. “[E]vidence,” the court found, “that defendant considered an abortion and did not obtain prenatal care during her pregnancy . . . makes defendant’s motive to murder Baby Garnet more probable than it would be without the evidence.” Gerwatowski, 2026 WL 312197, at *7 (Appendix C at 023). The import of this chilling sentence is clear: a woman’s constitutionally protected exercise of her reproductive rights is now de facto evidence of postnatal intent or motive to kill. This Court should grant leave to appeal to clarify that Ms. Gerwatowski’s prenatal choices do not make it “more probable” that she committed murder and that the State’s attempted use of this irrelevant evidence violates Michigan’s evidentiary rules. 
The Court of Appeals formulation requires a belief that abortion is tantamount to, or at least adjacent to, a criminal act. As the Maryland Supreme Court articulated in Akers: 
[T]he predicate fact—lawfully contemplating the termination of a pregnancy—does not support the inferences advanced by the State—an intent, plan, or motive to kill or harm a person. The State’s argument begs the question of how Ms. Akers’ internet searches [about abortion and abortifacients] made it more likely that she had a homicidal intent toward a living newborn, unless one assumes that a person who researches abortion options is more likely to commit murder or harm a person.
Akers, 490 Md. at 38 (Appendix I at 193). As noted by the dissent in the instant matter, interpreting Ms. Gerwatowski’s forgoing prenatal care as an act of neglect twists common and legal behavior during pregnancy into evidence of criminal intent. Gerwatowski, 2026 WL 312197, at *6-7 (Wallace, P.J., concurring in part and dissenting in part) (Appendix D at 033-034). As a foundational matter, Michiganders enjoy the right to refuse medical care. In re Martin, 450 Mich. 204, 216 (1995). This right does not abate during pregnancy. Const. 1963, Art. 1, § 28(1) (“Every individual has a fundamental right to reproductive freedom, which entails the right to make and effectuate decisions about all matters relating to pregnancy, including . . . prenatal care . . .”) (emphasis added). Most importantly, forgoing prenatal care “is too ambiguous, speculative, and equivocal to infer that a woman who foregoes prenatal care while pregnant is more likely to kill or harm a live human being.” Akers, 490 Md. at 49 (Appendix I at 196). 
The Akers decision reflects the developing consensus across jurisdictions that squarely rejects the proposition that a pregnant woman’s abortion contemplation and prenatal decisions are relevant to a prosecution against a mother for harming a living child. See Stephenson v. State, 31 So 3d 847, 851 (Fla. Dist. Ct. App. 2010) (reversing a conviction for aggravated manslaughter of a thirteen-month-old, finding it a “fundamental error” for the prosecutor to reference the mother’s abortion contemplation during the pregnancy in a question on cross examination and in final argument); Hudson v. State, 745 So. 2d 1014, 1014-15 (Fla. Dist. Ct. App. 1999) (holding that evidence of defendant’s two prior abortions was irrelevant and highly prejudicial in defendant’s manslaughter trial arising out of death of her newborn baby); cf. Minor Child v. Arkansas, 701 S.W.3d 751, 763 (Ark. Ct. App. 2024) (holding “[e]vidence of planning to terminate a pregnancy is not evidence of planning to abuse a corpse [because] [w]hether a person medically induces an abortion is irrelevant to the charges outside that action.”).  
Moreover, if Ms. Gerwatowski’s thoughts and inactions towards her pregnancy are deemed relevant evidence of how she might treat her child once born, any less-than-perfect pregnancy outcome experienced by any woman becomes susceptible to criminal suspicion. Indeed, the instant prosecution of Ms. Gerwatowski is just one of a wave of prosecutions against women for actions taken—or not taken—during their pregnancies and deliveries. Since 1973, under wildly varying circumstances, more than 1,700 women across the United States have been prosecuted for negative pregnancy outcomes based on legal prenatal behavior, such as abortion contemplation.[footnoteRef:3] See, e.g., Lauren Rankin, How an online search for abortion pills landed this woman in jail, Fast Co. (Feb. 26, 2020), https://www.fastcompany.com/90468030/how-an-online-search-for-abortion-pills-landed-this-woman-in-jail (charging second-degree murder after Ms. Fisher experienced a stillbirth, accusing her of intending to murder her infant because she had contemplated abortion earlier in the pregnancy); Akers, 490 Md. at 9 (Appendix I at 181) (overturning a second-degree murder conviction and 20-year imposed sentence for Ms. Akers’ stillbirth after prosecution offered evidence of abortion contemplation and lack of prenatal care); Notice of Motion; Motion for Pre-trial Release Pursuant to PC 1289 and the California and U.S. Constitutions, California v. Tupper, No. C2110650 (Super. Ct. Santa Clara Cnty. 2025) (Appendix O) (indicting Ms. Tupper on murder charges after a stillbirth because she wrote about abortion contemplation in her diary).  [3:  PREGNANCY JUST. (formerly NAPW), FACT SHEET: ARRESTS AND OTHER DEPRIVATIONS OF LIBERTY OF PREGNANT WOMEN, 1973-2020 (Sept. 2021), https://www.pregnancyjusticeus.org/wp-content/uploads/2021/09/FINAL_1600casesFactsheet.docx.pdf.] 

Women have also been prosecuted for naturally occurring miscarriages (Maria S. Campinoti et al., Ohio woman who suffered miscarriage at home will not be criminally charged, grand jury says, CNN (Jan. 11, 2024, at 20:32 ET), https://www.cnn.com/2024/01/11/us/brittany-watts-miscarriage-no-criminal-charges/index.html (felony charges filed for “abuse of corpse” after a nursing student miscarried her fetus into a toilet following a placental rupture, accusing her of mis-managing her miscarriage)), for using legally prescribed medications during pregnancy, (PREGNANCY JUST., Felony Charge Dropped Against Alabama Mother Who Renewed Valid Prescription to Manage Chronic Pain During Pregnancy, (Feb. 23, 2022), https://www.pregnancyjusticeus.org/press/felony-charge-dropped-against-alabama-mother-who-renewed-valid-prescription-to-manage-chronic-pain-during-pregnancy/ (indicted on felony drug possession charges after taking lawfully prescribed medication during her pregnancy)); as well as reported to police based on flawed drug tests. Shoshana Walter & Jill Castellano, Tens of Thousands of Mothers Were Flagged to Police Over Flawed Drugs Tests at Childbirth, MARSHALL PROJECT (Feb. 10, 2026, at 6:00 ET), https://www.themarshallproject.org/2026/02/10/baby-hospital-mom-pregnant-police-drugs (use of legal CBD gummies and a topical hemp-based ointment to ease pain and nausea). These are precisely the sorts of prosecutions the lower courts’ decisions invite. 
The State’s prosecution also supports the harmful stereotype that stillbirths are inherently criminally suspect, uncommon, or, most damagingly, the pregnant woman’s fault. Pregnant women too often face criminal charges for experiencing pregnancy loss—including stillbirths—and assumptions about those losses are then used to define criminality. In truth, approximately 1 in every 150 births is a stillbirth[footnoteRef:4] with many of the risk factors for perinatal loss being beyond a pregnant woman’s control. See Ruth C. Fretts, Etiology and Prevention of Stillbirth, 193 AM. J. OBSTETRICS & GYNECOLOGY 1923, 1924 (2005). Even when one identifiable factor associated with elevated risk of such a loss is present, the complex interaction with other factors makes it extremely difficult to discern how and why the individual loss occurred, and faulty forensics make that discernment even less probable.[footnoteRef:5] Indeed, in 1997, the year Ms. Gerwatowski experienced her stillbirth, 1 in 167 Michigan women experienced a stillbirth.[footnoteRef:6] [4:  Stillbirths in the U.S. Higher Than Previously Reported, Often Occur with No Clinical Risk Factors, MASS GENERAL BRIGHAM (Oct. 27, 2025), https://www.massgeneralbrigham.org/en/about/newsroom/press-releases/usa-stillbirths-higher-than-previously-reported.  ]  [5:  LAUREN M. ROSSEN ET AL., CTRS. FOR DISEASE CONTROL & PREVENTION NAT’L CTR. FOR HEALTH STAT., UPDATED METHODOLOGY TO ESTIMATE OVERALL AND UNINTENDED PREGNANCY RATES IN THE UNITED STATES 8 (2023) (finding that 20% of all pregnancies in 2019 resulted in a pregnancy loss), https://stacks.cdc.gov/view/cdc/124395. See also Haley K. Sullivan et al., Stillbirths in the United States, 334 JAMA 2033, 2033-35 (2025) (finding higher rates of stillbirth than the CDC with more than 1 in 150 births ending in stillbirth, and an even higher rate for families living in low-income areas, where 1 in every 112 births ended in stillbirth and a sizable portion of those losses occurring with no identified clinical risk factor).]  [6:  Michigan Dep’t Health & Human Servs., Michigan Historical Data: Fetal Deaths, 1997 https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fvitalstats.michigan.gov%2Fosr%2Fannuals%2FFetals97.XLS&wdOrigin=BROWSELINK (last visited Mar. 30, 2026). ] 

Prosecuting a pregnant woman because she has experienced perinatal loss is not only wrong as a matter of social policy, it is also highly likely to be wrong as a matter of medical reality. See Priscilla A. Ocen, Birthing Injustice: Pregnancy as a Status Offense, 85 GEO. WASH. L. REV. 1163, 1199 (2017) (“[T]hrough the prosecution of pregnant women for negative fetal outcomes, the state effectively blames women for such outcomes. Such blaming obscures the role of structural factors—such as violence, poverty, or lack of access to health care—in producing negative fetal outcomes and exonerates the government from having any responsibility to address structural inequality.”). Criminalizing, or threatening to criminalize, women for surviving structural factors contributing to negative fetal or maternal health outcomes is not a solution, but a compounding problem.
The Court of Appeals decision will enshrine pregnancy criminalization into Michigan law and thus requires this court’s consideration.
[bookmark: _Toc225524926]Evidence of Ms. Gerwatowski’s abortion consideration and lack of prenatal care are profoundly prejudicial and cannot be fairly presented to a jury.
Even if Ms. Gerwatowski’s statements were found to be relevant, “[t]he court may exclude relevant evidence if its probative value is substantially outweighed by a danger of . . . . unfair prejudice, confusing the issues, misleading the jury . . . or needlessly presenting cumulative evidence.” MRE 403. The Michigan Court of Appeals has stated that the “notion of ‘unfair prejudice’ encompasses two concepts . . . [(1)] a situation in which there exists a danger that marginally probative evidence will be given undue or pre-emptive weight by the jury . . . [and (2)] it would be inequitable to allow the proponent of the evidence to use it.” People v. Mills, 450 Mich. 61, 75-76 (1995). Both factors are easily satisfied here. 
While the trial court’s decision acknowledged the “divisive nature of” abortion and prenatal care, it admitted the evidence anyway, relying entirely on the now-reversed Akers opinion. Appendix B at 011-012; see also Akers v. State, No. 0925, 2024 WL 338958 (Md. Ct. App. Jan. 30, 2024), cert. granted, 487 Md. 195 (2024), and rev’d, 490 Md. 1 (2025) (Appendix J). The Court of Appeals affirmed the trial court, citing this Court’s opinion in People v. Sharpe, to conclude that “abortion evidence, while perhaps incendiary to some, is not so inherently prejudicial in today’s society as to render it inadmissible.” Gerwatowski, 2026 WL 312197 at *8 (citing People v. Sharpe, 502 Mich. 313, 333 (2018)) (Appendix C at 024). Sharpe, however, does not stand for this proposition. 
In Sharpe, a sexual assault prosecution, this Court found evidence of a 14-year-old sexual assault victim’s abortion “highly probative of the allegation that [the victim] was sexually assaulted” by the defendant. 502 Mich. at 332. Sharpe and its progeny have long held that abortion evidence is more probative than prejudicial only in limited and specific circumstances; specifically, where the fact of an abortion confirms an element of the charged offense. See also People v. Stanson, No. 360109, 2024 WL 1591717, at *11 (Mich. App. Apr. 11, 2024) (admitting evidence of defendant driving minor sexual assault victim to obtain an abortion in Indiana because the incident was “relevant to the prosecution’s argument that defendant engaged in a pattern of sexual misconduct toward KG”); Richard v. Allstate Ins. Co., No. 298650, 2012 WL 2362449, at *3 (Mich. App. June 21, 2012) (unpublished) (rejecting defendant’s attempt to use plaintiff’s abortion as evidence of a compromised mental state as more prejudicial than probative because of the “existing strong and opposing attitude concerning the issue[.]”). 
The Court of Appeals majority also found that because Michigan’s 2022 Reproductive Freedom For All Amendment (“the RFFA”) was approved by a “substantial majority” of Michigan voters, abortion is no longer controversial in Michigan. Gerwatowski, 2026 WL 312197 at *8, n.7 (Appendix C at 024). This statement conveniently ignores the heated debate surrounding RFFA’s passage. See, e.g., Sara Burnett, Michigan Women Fight to Preserve Abortion, 1 Chat at a Time, AP (Oct. 1, 2022), https://apnews.com/article/abortion-2022-midterm-elections-us-supreme-court-health-government-and-politics-3433fb0f0b2fe1d00e0ed86d642a49d0 (the coalition in support collected “over 750,000 signatures . . . more than any other ballot initiative in Michigan history” while the amendment’s opponents “turned out in force”). This conclusion also conveniently overlooks how abortion continues to polarize Michigan residents and the country in general. See PREGNANCY JUST., LEGISLATIVE AND POLICY BLUEPRINT: CHALLENGING PREGNANCY CRIMINALIZATION AND MOVING TOWARD DIGNITY (2026) (“In 2025, an unprecedented 15 state bills were introduced that would allow criminal homicide charges for abortion seekers.”)[footnoteRef:7]; KFF, State and Federal Reproductive Rights and Abortion Litigation Tracker (last updated Mar. 5, 2025) (documenting over 80 filed civil cases involving reproductive health and rights from 2023-2025).[footnoteRef:8]  [7:  PREGNANCY JUST., LEGISLATIVE AND POLICY BLUEPRINT: CHALLENGING PREGNANCY CRIMINALIZATION AND MOVING TOWARD DIGNITY (2026), https://www.pregnancyjusticeus.org/wp-content/uploads/2026/02/Blueprint-Summary.pdf.]  [8:  KFF, State and Federal Reproductive Rights and Abortion Litigation Tracker (last updated Mar. 5, 2025), https://www.kff.org/womens-health-policy/litigation-involving-reproductive-health-and-rights-in-the-federal-courts/.] 

Jurors with strongly held views that abortion is murder, sinful, or otherwise unethical, may be unable to set aside such beliefs regarding Ms. Gerwatowski and her reproductive health decisions. Ellie Silverman, The daunting task of finding an impartial jury in an abortion trial, WASH. POST (Aug. 12, 2023) (“More than a year after the Supreme Court overturned the fundamental right to abortion established in Roe v. Wade, it became clear in this federal courtroom how difficult it is to find jurors who say they can put strong feelings on abortion aside and fairly evaluate a case.”).[footnoteRef:9] This is particularly true in Mackinac County, the venue for Ms. Gerwatowski’s trial, where the RFFA Amendment failed to pass.[footnoteRef:10]  [9:  See Ellie Silverman, The Daunting Task of Finding an Impartial Jury in an Abortion Trial, WASH. POST (Aug. 12, 2023), https://www.washingtonpost.com/dc-md-va/2023/08/12/abortion-trial-jury-selection-lauren-handy-clinic-blockade-fetuses/.]  [10:  See 2022 Michigan Proposal 3 – Reproductive Freedom Election Results, STATESMAN J., ELECTIONS (Jan. 12, 2023), https://www.statesmanjournal.com/elections/results/race/2022-11-08-ballot_initiative-MI-24627/.] 

Given the lack of relevance to the charges at hand, the potential of this non-probative evidence being given undue weight by jurors is high. 
[bookmark: _Toc225524927]The lower courts’ decisions infringed upon Ms. Gerwatowski’s constitutional rights to reproductive freedom.
The Michigan Constitution enshrines reproductive freedoms in two separate amendments. First, the Reproductive Freedom for All Amendment, Article 1, § 28(1), states that “[e]very individual has a fundamental right to reproductive freedom, which entails the right to make and effectuate decisions about . . . prenatal care . . . [and] abortion care.” Const. 1963, Art. 1, § 28(1). Second, the Michigan Constitution recognizes that “certain rights shall not be construed to deny or disparage others retained by the people.” Const. 1963, Art. 1, § 23. Section 23 embraces “a right to personal liberty . . . broad enough to encompass an individual’s right to choose what to do with his or her own body,” or, simply put, the unenumerated right to bodily autonomy is intertwined with the RFFA’s guarantees for reproductive liberty. Mahaffey v. Att’y Gen., No. 94-406793 AZ, 1994 WL 394970, at *4 (Mich. Cir. Ct. July 15, 1994) (unpublished), rev’d in part sub nom. Mahaffey v. Att’y Gen., 222 Mich. App. 325 (1997). The lower courts’ opinions holding that Ms. Gerwatowski’s abortion contemplation and prenatal decisions constitute relevant proof of murderous intent run afoul of both provisions, thus infringing on Ms. Gerwatowski’s constitutional right to reproductive freedom. No compelling state interest justifies such infringement. Even if a legitimate interest in the cause of Baby Garnet’s demise existed, assigning criminal motivations to a pregnant woman’s behavior is the most restrictive means through which to pursue that interest and is thus unjustifiable. 
[bookmark: _Toc225524928]Ms. Gerwatowski’s abortion contemplation and prenatal care decisions are constitutionally protected by the RFFA.
In charging Ms. Gerwatowski with homicide based entirely on decisions she made about and actions she took during her pregnancy, the Michigan Court of Appeals violated the Michigan Constitution. Const. 1963, Art. 1, § 28(1). 
Few cases have applied or interpreted the RFFA, but, in 2025, the Michigan Court of Claims explored its scope, finding multiple abortion regulations unconstitutional under it, including a 24-hour waiting period and certain informed consent regulations. Northland Fam. Planning Ctr. v. Nessel, No. 4-000011-MM (Mich. Ct. Cl. May 13, 2025) (unpublished) (Appendix H). In Northland, the court held that in passing the RFFA in 2022, “Michigan voters dramatically changed the Michigan Constitution.” (Appendix H at 116). Prior to its passage, reproductive rights were subject to the weaker “undue burden” standard set forth by the Supreme Court in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992) and adopted by the Michigan Court of Appeals in Mahaffey v. Attorney General. 222 Mich. App. 325, 345 (1997). With the RFFA’s passage, which abrogated Mahaffey’s “undue burden” standard, Michiganders’ reproductive decisions and rights became “fundamental rights” requiring a “compelling state interest” to justify infringement. Stated simply: “‘Undue’ is not part of the constitutional text.” Northland, No. 4-000011-MM at 21 (Appendix H at 116). 
Yet, the State now offers evidence of Ms. Gerwatowski’s reproductive decision-making, i.e., her exercise of a fundamental right under the RFFA, to demonstrate intent and motive to murder. While the Attorney General’s Office refused to argue that abortion restrictions passed constitutional muster in Northland, here, it fights to make Ms. Gerwatowski’s constitutionally-protected conduct—abortion contemplation, prenatal medical care, and pregnancy confidentiality—evidence of postnatal intent to harm. Northland, No. 4-000011-MM at 7 (Appendix H at 102). Likewise, the Court of Appeals’ decision blatantly violates the RFFA. There, the court noted that “evidence with probative force ‘need not conclusively decide the ultimate issue in a case, nor make the proposition appear more probable, but it must in some degree advance the inquiry.’” Gerwatowski, 2026 WL 312197, at *7 (citing Thompson v. Chicago, 472 F.3d 444, 453 (7th Cir. 2006)) (quotation marks and citations omitted) (emphasis added) (Appendix C at 023). More specifically, the Court of Appeals reasoned:
[D]efendant was told that having a child by another man during her custody dispute could have an adverse effect on whether she would receive custody of her current children. This constituted her motive to allegedly commit murder. And, evidence that defendant considered an abortion and did not obtain prenatal care makes that motive more probable . . . . Conversely, the fact that defendant did not abort the baby and did, at one point, seek the care of a doctor, is material evidence in her favor that she did not intend to terminate her pregnancy or murder her child.
Id. at *8 (Appendix C at 023-024). Putting to one side the alarming characterization that a woman would turn to murder as an answer to a custody battle, the formulation that abortion advances an inquiry around murderous intent and that a lack of prenatal care is a springboard to murder[footnoteRef:11] constitutes a de facto violation of the RFFA. Const. 1963, Art. 1, § 28(1) (“Every individual has a fundamental right to reproductive freedom, which entails the right to make and effectuate decisions about all matters relating to pregnancy, including but not limited to prenatal care, [and] . . . abortion care”) (emphasis added).  [11:  The Court of Appeals’ entire formulation embodies and advances the dangers of prenatal personhood, also in violation of the Michigan Constitution. While prenatal personhood statutes vary in approach, they collectively normalize the concept of criminal prosecution for the loss of a pregnancy and in at least two states, the loss of a fertilized embryo. PREGNANCY JUST., WHO DO FETAL HOMICIDE LAWS PROTECT? AN ANALYSIS FOR A POST-ROE AMERICA (2022), https://www.pregnancyjusticeus.org/wp-content/uploads/2022/12/fetal-homicide-brief-with-appendix-UPDATED.pdf; see also LePage v. Ctr. for Reprod. Med., P.C., 408 So. 3d 678, 680 (Ala. 2024)(holding that embryos “located outside of a biological uterus” are “unborn children” for purposes of Alabama’s Wrongful Death of a Minor Act). Even in states where the fetal homicide laws prohibit charging pregnant people, prosecutors subject pregnant people to criminal charges for actions taken while pregnant. By way of example, in 2022, when Tara Hollingshead was charged and found guilty of “corrupting another [the fetus] with drugs” because she had used methamphetamine during pregnancy, she was designated both the “offender” and the “pregnant woman” to whom the statute barred administering controlled substances. State v. Hollingshead, 214 N.E.3d 1233, 1235-43 (2023) (vacating Ms. Hollingshead’s 8-12 year sentence and holding that a conviction under Ohio law requires “that the offender and the pregnant woman described in the statute are two different people”).   ] 

By introducing Ms. Gerwatowski’s prenatal decision-making processes as evidence of intent to murder post-birth, Ms. Gerwatowski’s very thoughts become criminal.[footnoteRef:12] The lower courts’ decisions are a denial, a burden upon, and an infringement of Ms. Gerwatowski’s fundamental rights. This Court’s interpretation of RFFA’s constitutional protections is needed to preserve and protect Ms. Gerwatowski’s foundational reproductive rights. While the sweeping nature of RFFA’s constitutional protections may be inconvenient to the State’s prosecution of Ms. Gerwatowski, such is the nature of keeping fundamental rights. [12:  At the core of the charges sits another disturbing fact: Ms. Gerwatowski faces the possibility of life in prison because she gave birth to a stillborn baby. This reality runs afoul of Art. 1, § 28(3), which plainly states that “[t]he state shall not penalize, prosecute, or otherwise take adverse action against an individual based on their actual, potential, perceived, or alleged pregnancy outcomes, including but not limited to . . . stillbirth.” Const. 1963, Art. 1, § 28(3). Protection from the criminal prosecution of pregnancy outcomes is included in the broad protections Michiganders voted to enshrine through the RFFA. Sadly, these protections are needed now more than ever. See PREGNANCY JUST., AFTER PREGNANCY LOSS 3 (2026) (“Between 2006 and 2024, at least fifty-eight prosecutions were brought in relation to how one navigated the aftermath of pregnancy loss, including the handling of remains resulting from a miscarriage or stillbirth.”), https://www.pregnancyjusticeus.org/wp-content/uploads/2026/01/After-Pregnancy-Loss.pdf. ] 

[bookmark: _Toc225524929]The lower courts’ decisions violate Ms. Gerwatowski’s Right to Reproductive Freedom and Bodily Autonomy under Art. 1, § 23.
“The language and history of the Ninth Amendment reveal that the Framers of the Constitution believed that there are additional fundamental rights, protected from governmental infringement, which exist alongside those fundamental rights specifically mentioned in the first eight constitutional amendments.” Griswold v. Connecticut, 381 U.S. 479, 488 (1965) (Goldberg, J., concurring). Indeed, “[r]eproductive liberty must encompass more than the protection of an individual woman’s choice to end her pregnancy. It must encompass the full range of procreative activities . . . and it must acknowledge that we make reproductive decisions within a social context, including inequalities of wealth and power.” DOROTHY ROBERTS, KILLING THE BLACK BODY: RACE, REPRODUCTION, AND THE MEANING OF LIBERTY 6 (1997). For this reason, “a judicial construction that [a] fundamental right is not protected by the Constitution because it is not mentioned in explicit terms by one of the first eight amendments or elsewhere in the Constitution would violate the Ninth Amendment.” Griswold, 381 U.S. at 491. Here, the failure to recognize Ms. Gerwatowski’s personhood in her decision-making power over her pregnancy and the State’s introduction of that decision-making power as one with criminal ramifications, violates Ms. Gerwatowski’s unenumerated right to bodily autonomy as guaranteed by section 23.
The Michigan Constitution’s analogue to the Ninth Amendment recognizes that “certain rights shall not be construed to deny or disparage others retained by the people.” Const. 1963, Art. 1, § 23. As one committee noted at the 1963 Michigan Constitutional Convention, “no bill of rights can ever enumerate or guarantee all the rights of the people and that liberty under law is an ever growing and ever-changing conception of a living society developing in a system of ordered liberty.”[footnoteRef:13] Thus, in addition to the protections of the RFFA, section 23 embraces “a right to personal liberty . . . broad enough to encompass an individual’s right to choose what to do with his or her own body,” or, simply put, the unenumerated right to bodily autonomy is intertwined with the RFFA’s guarantees for reproductive liberty. Mahaffey v. Att’y Gen. of Michigan, No. 94-406793 AZ, 1994 WL 394970, at *4 (Mich. Cir. Ct. July 15, 1994) (unpublished), rev’d in part sub nom. Mahaffey v. Att’y Gen., 222 Mich. App. 325 (1997).  [13:  ANTHONY B. SANDERS, BABY NINTH AMENDMENTS: HOW AMERICANS EMBRACED UNENUMERATED RIGHTS AND WHY IT MATTERS 70, Appendix (2023).] 

While not “specially enumerated constitutional concerns[,]”; Ms. Gerwatowski’s ability to consider and take actions in her pregnancy without the fear of criminal sanction is “. . . nonetheless . . . essential to the human condition” and thus a retained fundamental right protecting Ms. Gerwatowski’s personhood. Nickola v. Grand Blanc Twp., 394 Mich. 589, 604, 606-08, 610 (1975). Ms. Gerwatowski’s unenumerated right to bodily autonomy has been violated both by the state’s use of her statements to prove criminal intent, and the lower courts’ affirmance of their relevance. 
[bookmark: _Toc225524930]The State cannot offer a compelling state interest justifying its infringement of Ms. Gerwatowski’s rights under either amendment.
The RFFA explicitly states that “[a]n individual’s right to reproductive freedom shall not be denied, burdened, nor infringed upon unless justified by a compelling state interest achieved by the least restrictive means.” Const. 1963, Art. 1, § 28(1). As noted supra, Ms. Gerwatowski’s rights were denied, burdened, and infringed through the State’s introduction of her statements as relevant evidence and the Court of Appeals affirmance of that use. That infringement cannot be justified by any compelling interest. 
Indeed, under the RFFA, “[a] state interest is ‘compelling’ only if it is for the limited purpose of protecting the health of an individual seeking care, consistent with accepted clinical standards of practice and evidence-based medicine, and does not infringe on that individual’s autonomous decision-making.” Const. 1963, Art. 1, § 28(4) (emphasis added). Here, the limited purpose described in the RFFA is not implicated and thus no compelling interest exists to justify the use of Ms. Gerwatowski’s statements in creating criminal motive. To the contrary, the use of Ms. Gerwatowski’s abortion contemplation, pregnancy privacy, and decisions around prenatal care as evidence of an intent to murder does not just infringe on her autonomous decision-making, it criminalizes it. This use fails strict scrutiny, and the lower courts’ decisions should be deemed a violation of Ms. Gerwatowski’s fundamental rights to reproductive freedom and bodily autonomy. 
By granting this leave for appeal, this Court can ensure the RFFA’s mandates are applied in a manner that protects all Michiganders with the capacity for pregnancy.
[bookmark: _Toc225524931]Where Ms. Gerwatowski invoked her right to counsel and was misinformed by law enforcement that she was not entitled to a court-appointed attorney, her subsequent waiver of her right to counsel was not knowing, intelligent, or voluntary. Her statements to law enforcement made after the invalid waiver must be suppressed in their entirety under the Fifth Amendment of the U.S. Constitution and Article 1, § 17 of the Michigan Constitution.
Standard of Review/Issue Preservation
The Michigan Supreme Court “reviews de novo a trial court’s decision on a motion to suppress but reviews all underlying factual findings for clear error.” People v. Stewart, 512 Mich. 472, 480 (2023). “To the extent that a trial court’s ruling on a motion to suppress involves an interpretation of the law or the application of a constitutional standard to uncontested facts, [the Michigan Supreme Court’s] review is de novo.” People v. Tanner, 496 Mich. 199, 206 (2014) (quotation marks and citation omitted). “The ultimate question whether a person was ‘in custody’ for purposes of Miranda warnings is a mixed question of fact and law, which must be answered independently by the reviewing court after review de novo of the record.” People v. Barritt, 325 Mich. App. 556, 561 (2018) (quotation marks and citation omitted). Where, as here, the defendant challenges the voluntariness of her waiver and whether it was knowingly and intelligently made, this Court reviews “de novo the question of voluntariness” and “reviews de novo the entire record to determine whether an accused has knowingly and intelligently waived [her] Fifth Amendment rights.” People v. Tierney, 266 Mich. App. 687, 707-08 (2005). 
Discussion
Ms. Gerwatowski’s waiver of her right to counsel was not knowing, intelligent, or voluntary. Thus, her statements to law enforcement are inadmissible under the U.S. and Michigan Constitutions, both of which “protect citizens against self-incrimination and afford due process of law.” Stewart, 512 Mich. at 480; see also U.S. Const., amends. V, XIV; Const. 1963, Art. 1, § 17.
In Miranda v. Arizona, the U.S. Supreme Court held that “the accused must be given a series of warnings before being subjected to ‘custodial interrogation’ in order to protect his [or her] constitutional privilege against self-incrimination.” Tanner, 496 Mich. at 207 (citing Miranda v. Arizona, 384 U.S. 436, 444 (1966)). While “[t]he defendant may waive effectuation of these rights,” Miranda, 384 U.S. at 444, a prosecutor “must show by a preponderance of the evidence that the defendant knowingly, intelligently, and voluntarily waived [her] Fifth Amendment right,” Tierney, 266 Mich. App. at 707. “Furthermore, the analysis must be bifurcated,” that is, any analysis “must consider[] (1) whether the waiver was voluntary, and (2) whether the waiver was knowing and intelligent.” Id. Given Ms. Gerwatowski’s repeated requests for appointed counsel and law enforcement’s refusal to respect that immediate right, she did not knowingly and intelligently waive her constitutional rights. Additionally, her statements were involuntary because they were not the product of free and unrestrained choice, but rather of law enforcement deception.
While Ms. Gerwatowski’s statements are inadmissible under the Fifth Amendment, Article 1, § 17 of the Michigan Constitution independently bars the admission of her statements. Article 1, § 17 provides broader protections than the Fifth Amendment by guaranteeing “[t]he right of all individuals . . . to fair and just treatment in the course of legislative and executive investigations and hearings shall not be infringed.” Const. 1963, Art. 1, § 17 (emphasis added).[footnoteRef:14] It is well-established that, “[i]n interpreting [the Michigan] Constitution, [the Michigan Supreme Court is] not bound by the United States Supreme Court’s interpretation of the United States Constitution, even where the language is identical.” People v. Goldston, 470 Mich. 523, 534 (2004); see generally AFT Michigan v. State of Michigan, 497 Mich. 197, 245 n.28 (2015) (“This Court has, on occasion, applied distinctive due process protections under Const. 1963, Art. 1, § 17 broader than have been afforded under U.S. Const. Am. XIV.”). [14:  While the “fair and just treatment” provision of Article 1, § 17 refers specifically to “legislative and executive investigations and hearings,” Const. 1963, Art. 1, § 17, the discussions in the Constitutional Convention of 1961 illustrate that the provision was added to clarify that “each branch—the courts, the legislature, and the executive—should have the duty to protect and promote fair and just procedures in investigations.” State of Michigan, Constitutional Convention 1961 Official Record, at 546 (1961), https://archive.org/details/sim_michigan-constitutional-convention-1961-official-record_1961/page/546/mode/1up (emphasis added).] 

1. [bookmark: _Toc225524932]Ms. Gerwatowski did not knowingly and intelligently waive her constitutional right to counsel because law enforcement repeatedly gave her deceptive, incorrect, and contradictory information about her rights.
As a threshold matter, the Court of Appeals erroneously affirmed the trial court’s finding that Ms. Gerwatowski “was not subject to custodial interrogation during the initial encounter in her home or during the two interviews at the police station,” and, therefore, officers did not have to provide her with Miranda warnings before her statements. Gerwatowski, 2026 WL 312197, at *6 (Appendix C at 021). “In determining whether a person is in custody in this sense, the initial step is to ascertain whether, in light of the objective circumstances of the interrogation, a reasonable person would have felt he or she was not at liberty to terminate the interrogation and leave.” Barritt, 325 Mich. App. at 562 (quotation marks and citations omitted). The relevant circumstances are: “(1) the location of the questioning, (2) the duration of the questioning, (3) statements made during the interview, (4) the presence or absence of physical restraints during the questioning, and (5) the release of the interviewee at the end of the questioning.” Id. at 562-63 (citations omitted). “[N]o one circumstance is controlling; rather, a reviewing Court must consider the totality of the circumstances when deciding whether an individual was subjected to custodial interrogation under Miranda.” Id. at 563. Based on the Barritt factors and the totality of the circumstances, Ms. Gerwatowski was in custody during the interview at her home and the first interview at the police station. 
As the dissent correctly stated:
[A]n ordinary reasonable person, surrounded by four police officers in her home, accused of a serious crime, told she was not allowed to call a family member, and that she was not free to go into another room to get dressed by herself, would feel that she was not free to terminate the interrogation and leave. The fact that the person, when preparing to leave, was not even permitted to bring her purse without it first being searched by police would bolster that belief. Thus, I would hold that the trial court erred by finding that defendant was not in custody during the interview in her home. 

Defendant was also in custody during her first interview at the sheriff's office. Having been removed from her home, after first having her purse searched, and taken to a police station by the local detectives weighs heavily in favor of a finding of being in custody for Miranda purposes. Even presuming the door to the interview room was unlocked, the officers sat between defendant and the door, and they never told her that it was unlocked or that she could leave. A reasonable person would not have believed he or she was at liberty to end the interview and leave. 
Gerwatowski, 2026 WL 312197, at *11 (Wallace, P.J., concurring in part and dissenting in part) (citations omitted) (Appendix D at 032). 
During her first interview at the Sheriff’s Office, before questioning began, law enforcement read Ms. Gerwatowski her Miranda rights, which included informing Ms. Gerwatowski that she had “the right to talk to a lawyer and have him or her present with [her] before or during questioning” and that if she “want[ed] a lawyer but [could not] afford one, one [would] be appointed to represent” her. Appendix L at 2:37-3:32. Ms. Gerwatowski invoked her right to counsel, and law enforcement—directly contradicting the rights they had just read her—emphatically responded that she was not entitled to appointed counsel because she had not yet been arrested: 
UMBARGER: Are you willing to give up your rights and speak to us at this time?
GERWATOWSKI: No.
UMBARGER: You don’t--you don’t wish to speak with us?
GERWATOWSKI: [shaking head]
UMBARGER: Okay . . . 
GERWATOWSKI: Is there some kind of—somebody that can—an attorney or something? 
[ . . . ]
UMBARGER: I did not bring you an attorney.  
[ . . . ]
GERWATOWSKI: I didn’t know that I couldn’t have an attorney. 
DEMERS: No, no, you can here. You absolutely can. You absolutely can have an attorney. But at that point, what’ll happen then is we won’t be able to talk to you until you do retain the services of an attorney. The way it works is you don’t get a court-appointed attorney until somebody’s under arrest. You’re not under arrest, so there’s no court-appointed attorney. You have the opportunity to contact any local attorney or any attorney that you know of or use and utilize them and ask them questions about this. But the court-appointed stuff, people get confused. That’s-- it’s--it’s taken me a while to figure it all out. But when people say “hey, I want a lawyer.” The court-appointed stuff happens, like, during a court process, when someone’s arrested, they’re arraigned, they say I want a court-appointed attorney, they get a court-appointed attorney assigned to them. And that’s--you’re not under arrest right now. You’re—
GERWATOWSKI: Mmm. 
DEMERS: So do you--there’s not a court-appointed attorney that will come here to represent you [inaudible] because you’re not . . . you don’t fall under the umbrella of the jurisdiction of the court. It’s people in handcuffs and arrests, and that’s not you.
Appendix L at 3:37-6:57 (emphasis added). 
Law enforcement unequivocally gave Ms. Gerwatowski the wrong information about her established right to appointed counsel, a fact recognized by the Court of Appeals majority. Gerwatowski, 2026 WL 312197, at *5 (“[B]y telling defendant that she was not entitled to appointed counsel for purposes of questioning, the officers gave her an erroneously limited explanation of the extent of her Fifth Amendment right to counsel.”) (Appendix C at 021); see also People v. Mathews, 324 Mich. App. 416, 435 (2018) (recognizing that, under Miranda, “the advice regarding counsel must convey the immediacy of the right in the sense that it exists both before and during interrogation”) (quotation marks omitted) (emphasis added).			Law enforcement proceeded to coerce Ms. Gerwatowski into talking to them by stressing she had only that day to tell her side of the story before they returned to Michigan and were forced “to use the back stories.” Appendix L at 7:37-10:09; see also id. at 8:35-8:39 (“Unfortunately, we know how to use the back stories, right, we use meat and potatoes.”); id. at 9:22-9:37 (“We’re not going to be here tomorrow. So, in a week or so, if you say, you know what, Gary, Ron, I think that I want to touch base with you guys, we’re back in the UP; we’re gone. So, if there’s something that you wanted to tell us today, today is the time to do it.”). Officers then executed the search warrant for Ms. Gerwatowski’s DNA and returned her to her home. Id. at 11:13-15:06. Once home, Ms. Gerwatowski, believing that she was not entitled to appointed counsel and that the window for her to tell her story was closing that day, contacted the Sheriff’s Office and asked to speak with the Michigan officers. Appendix M at 1:57-2:02. The Sheriff’s Office picked her up and transported her back to the station. Appendix E at 043. 
After an individual has invoked their right to counsel, police cannot resume interrogation until counsel has been made available, unless the suspect initiates further conversation with the police. Edwards v. Arizona, 451 U.S. 477, 485 (1981). But even if the accused re-initiates conversation, “the burden remains upon the prosecution to show that subsequent events indicated a waiver of the Fifth Amendment right to have counsel present during the interrogation.” Oregon v. Bradshaw, 462 U.S. 1039, 1044 (1983). Here, when Ms. Gerwatowski returned to the Sheriff’s Office, law enforcement re-read Ms. Gerwatowski her Miranda rights and asked if she was willing to give up her rights to talk to them. Appendix M at 2:25-4:16. Once again, Ms. Gerwatowski asked for an attorney and expressed confusion about “how come [she] couldn’t have an attorney present.” Appendix M at 4:17-4:49. Once again, law enforcement responded, deceptively and contradictorily, that she was responsible for retaining an attorney and could only receive an appointed attorney after arrest: 
UMBARGER: We don’t bring attorneys with us. That’s your-- 
GERWATOWSKI: Okay.
UMBARGER: Responsibility. You know, and I think Det. Demers gave you that explanation. 
GERWATOWSKI: Yeah. 
UMBARGER: You get--you get granted one through the court process. We’re not there--you’re not under arrest. 
GERWATOWSKI: No, I understand that. 
[. . . .]
DEMERS: Yeah. Okay. So then, again, are you willing to give up these rights and answer my questions at this time, if we have any questions to follow up with after--after you talk? 
GERWATOWSKI: I guess, yeah. 
DEMERS: Okay.
GERWATOWSKI: I don’t understand what he’s saying.
UMBARGER: You can--I can explain it to you right now. You can say what you want to say, don’t say what you don’t want to say.
GERWATOWSKI: Okay, all right.
UMBARGER: Tell us what you want to tell us, don’t tell us what you don’t want to tell us.
Appendix M at 4:50-5:49 (emphasis added).
As indicated by this exchange, Ms. Gerwatowski clearly stated that she did not understand what D/Sgt. Demers was saying when he asked whether she was willing to give up her rights. Appendix M at 5:35-5:36. In response, the officers were silent about her right to appointed counsel, instead instructing her to “say what you want to say, don’t say what you don’t want to say.” Appendix M at 5:37-5:44. Ms. Gerwatowski then signed the Miranda waiver. Appendix M at 6:00-6:16.
Under these circumstances, the prosecution cannot show that Ms. Gerwatowski knowingly and intelligently waived her constitutional right to counsel. “To establish that a defendant’s waiver of his Fifth Amendment right was knowingly and intelligently made, ‘the state must present evidence sufficient to demonstrate that the accused understood that he did not have to speak, that he had the right to the presence of counsel, and that the state could use what he said in a later trial against him.’” Tierney, 266 Mich. App. at 709-10 (emphasis added) (quoting People v. Cheatham, 453 Mich. 1, 29 (1996)). Given the conflicting and blatantly incorrect information law enforcement provided Ms. Gerwatowski, and the obstruction law enforcement engaged in by repeatedly asserting she was not entitled to appointed counsel pre-arrest, the record does not contain sufficient evidence to demonstrate that Ms. Gerwatowski understood her “immediate right to the presence of counsel during questioning.” Mathews, 324 Mich. App. at 435. 
As the Court of Appeals recognized over thirty years ago, when “police respond that counsel is not available, without making any indication that counsel will be available in the immediate future, any additional statements by defendant do not constitute a waiver.” People v. Myers, 158 Mich. App. 1, 12 (1987). That is exactly what occurred in the instant case. Irrespective of whether Ms. Gerwatowski was in custody for the purposes of Miranda during her second interview at the sheriff’s office, law enforcement first told her that she was not entitled to appointed counsel when she was in custody during her initial interview, and, pursuant to that misinformation, she agreed to speak without the presence of counsel in her second interview (during which law enforcement doubled down on the erroneous information). 
In reading Ms. Gerwatowski her Miranda rights but then adamantly denying her appointed counsel, law enforcement indicated to Ms. Gerwatowski that her rights were “illusory” and emphasized “the officer’s power over the suspect, rather than the constitution’s power over both.” Id. Put simply, Ms. Gerwatowski’s statements to law enforcement must be suppressed because “[a] defendant cannot knowingly and intelligently waive [her] rights unless [she] is certain that those rights will be respected.” Id. Given law enforcement’s explicit refusal to respect Ms. Gerwatowski’s immediate right to appointed counsel, she could not knowingly and intelligently waive her constitutional rights.
[bookmark: _Toc225524933]Ms. Gerwatowski’s statements to law enforcement must be suppressed because they were involuntary.
Ms. Gerwatowski’s statements to law enforcement must also be suppressed because they were involuntary under the U.S. and Michigan Constitutions: she spoke with the law enforcement only because her right to counsel had been repeatedly misrepresented. “The use of an involuntary statement elicited by coercive state action in a criminal trial violates [the] constitutional protections” against self-incrimination and affording due process. Stewart, 512 Mich. at 480; see also People v. Cipriano, 431 Mich. 315, 331 (1988) (“[T]he use of an involuntary statement in a criminal trial, either for impeachment purposes or in the prosecution’s case in chief, violates due process.”). “When the voluntariness of a confession is challenged, ‘the burden is on the people to demonstrate voluntariness by a preponderance of the evidence.’” Stewart, 512 Mich. at 480-81 (quoting People v. Conte, 421 Mich. 704, 754-55 (1984)). The voluntariness of Ms. Gerwatowski’s statements does not turn on whether this Court finds that she was subject to custodial interrogation for the purposes of Miranda. As the United States Supreme Court has recognized, “[t]he requirement that Miranda warnings be given does not, of course, dispense with the voluntariness inquiry.” Dickerson v. United States, 530 U.S. 428, 444 (2000). To the contrary, if a criminal defendant argues that the circumstances of a noncustodial interrogation by law enforcement officials brought about an involuntary confession, an appellate court must “examine the entire record and make an independent determination of the ultimate issue of voluntariness.” Beckwith v. United States, 425 U.S. 341, 348 (1976) (quotation marks omitted). 
The ultimate test of whether a statement was involuntary is “whether, considering the totality of all the surrounding circumstances, the confession is the product of an essentially free and unconstrained choice by its maker, or whether the accused’s will has been overborne and his capacity for self-determination critically impaired.” Cipriano, 431 Mich. at 333-34 (quotation marks and citation omitted) (emphasis added). This Court has specifically directed consideration of the following factors in determining the admissibility of a statement:  
[T]he age of the accused; his lack of education or his intelligence level; the extent of his previous experience with the police; the repeated and prolonged nature of the questioning . . . the lack of any advice to the accused of his constitutional rights; whether there was an unnecessary delay in bringing him before a magistrate before he gave the confession . . . whether the accused was deprived of food, sleep, or medical attention; whether the accused was physically abused; and whether the suspect was threatened with abuse.  
Id. at 334. “The absence or presence of any one of these factors is not necessarily conclusive on the issue of voluntariness.” Id. Moreover, “[o]utside of the factors specifically identified in Cipriano, [the court] must also address any other factual circumstances, psychological effects, and coercive tactics employed by the officers that may have contributed to an overbearing of the defendant’s free will.” Stewart, 512 Mich. at 495. The mere fact that Ms. Gerwatowski re-initiated contact with law enforcement is “not sufficient to render the statements voluntary under the undeniably coercive circumstances in which they were made.” United States v. Murphy, 763 F.2d 202, 208 (6th Cir. 1985). 
In the instant case, but for law enforcement’s repeated misleading, confusing, and erroneous statements to Ms. Gerwatowski about her right to appointed counsel, she would not have agreed to speak with them. In United States v. Murphy, the Sixth Circuit Court of Appeals struck down as involuntary a confession made by the defendant when law enforcement employed a dog to apprehend him and “‘but for’ that conduct, though otherwise reasonable, the [defendant’s] statements would not have been made.” 763 F.2d at 205. The court found the confession involuntary even though there was no Miranda violation, no interrogation, and no effort to elicit the defendant’s confession. Id. at 208; see also United States v. Brown, 557 F.2d 541, 552 n.12 (6th Cir. 1977) (“Testimony by police officers that a suspect ‘volunteered’ the incriminating information does not foreclose our inquiry into the voluntariness of the confession.”).
Additionally, at the time law enforcement showed up at Ms. Gerwatowski’s doorstep, she was almost 59 years old and had no criminal history, making her especially vulnerable to the psychological pressure and deceptive statements law enforcement employed. See Appendix E at 041 (D/Sgt. Demers confirming on cross examination that Ms. Gerwatowski had no prior criminal history, including no arrests). In People v. Ritcher, the Court of Appeals suppressed a defendant’s confession on grounds of involuntariness, finding that law enforcement’s “threat to permanently remove defendant’s child if she did not tell the truth” was “no less devastating to the exercise of free will than physical torture, and no less excusable.” 54 Mich. App. 598, 604 (1974); see also Murphy, 763 F.2d at 208 (finding that the defendant’s fear of the dog rendered the confession “not the product of free and rational choice”). The court in Ritcher found relevant that the defendant “had little prior experience with the criminal law, and no reason not to believe the police officer had ample power to execute his threat.” Id.; see also Cipriano, 431 Mich. at 339 (finding that defendant’s confession was voluntarily given, in part because his “prior record indicate[d] an awareness of Miranda and a familiarity with police interrogation”). The court in Ritcher also found that “the lapse of a few hours between the threat and the confession” did not render the confession voluntary: conversely, “a time lapse may well have caused the threat to become more deeply imbedded in defendant’s mind.” Ritcher, 54 Mich. App. at 604. 
As with the defendant in Ritcher, Ms. Gerwatowski had no previous involvement in the criminal legal system and had no reason to disbelieve law enforcement’s assertions and threats. When Ms. Gerwatowski attempted to invoke her constitutional right to an attorney, law enforcement retorted that, if she refused to speak with them that day, they would return to Michigan and she would be “left to watch” them “tell [her] story as best as [they] can piece it together,” which would not put her in a “better category.” Appendix L at 5:00-5:18. This form of phycological coercion is particularly powerful in the context of pregnancy loss: as recognized by the World Health Organization, “[w]omen still face enormous stigma and shame when they lose a baby.” Nono Simelela, The unacceptable stigma and shame women face after baby loss must end, WORLD HEALTH ORG. (last visited Mar. 30, 2026), https://www.who.int/news-room/spotlight/why-we-need-to-talk-about-losing-a-baby/unacceptable-stigma-and-shame. 
Here, more than two decades after Ms. Gerwatowski experienced a tragic stillbirth, law enforcement was suddenly suggesting that she took “actions . . . to end the baby’s life,” Appendix M at 10:25-10:29, and that if she did not talk to them, they would be left to “draw their own conclusions” that she is a “monster,” Appendix K at 6:15-7:19. Hours passed between law enforcement’s initial misrepresentations to Ms. Gerwatowski of her rights and her decision to re-initiate contact later that afternoon. Rather than rendering her statements voluntary, again mirroring the facts of Richter, this time lapse did the opposite: Ms. Gerwatowski had hours to absorb and internalize law enforcement’s assertions that she could not have a court-appointed attorney, would not have another opportunity to tell her story, and that she was a murderous monster whose story they would tell to the world.  
Irrespective of whether this Court finds a Miranda violation, law enforcement’s false assertions to Ms. Gerwatowski that she was not entitled to an appointed attorney, coupled with the psychological pressures they asserted by threatening to expose her story from their point of view unless she spoke to them, impaired her ability to make a free and rational choice about her constitutional rights and were ultimately the but-for cause of her statements. Read through the totality of the circumstances, law enforcement’s deceptive statements “critically impaired” Ms. Gerwatowski’s “capacity for self-determination” and induced her to involuntarily waive her constitutional rights. Cipriano, 431 Mich. at 334 (quotation marks omitted).


[bookmark: _Toc225524934]CONCLUSION AND RELIEF REQUESTED

For all the forgoing reasons, Nancy Gerwatowski respectfully requests that this Honorable Court grant leave to appeal or grant peremptory relief by reversing the trial court and Court of Appeals. Additionally, should this Court determine in People of MI v. Daren Donell Fenderson (Docket No. 167373) that Mr. Fenderson’s Miranda waiver and subsequent statement were involuntary when the record shows that he was misled by interrogators about this right to attorney, then Ms. Gerwatowski asks this Court to remand the instant case to the trial court for reconsideration in light of Fenderson.
Respectfully submitted,
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