IN THE COURT OF COMMON PI S
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CRIMINAL DIVISION
STATE OF OHIO, -
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CASE No.
VS.
JUDGE
ERIC MISCH,

DEFENDANT.

DEFENDANT ERIC MISCH’S MEMORANDUM IN SUPPORT OF HIS APPLICATION FOR
POSTCONVICTION DNA TESTIN

I. Introduction

Since his 1993 conviction for the aggravated murder and aggravated robbery of ||}
B ::ic Misch has consistently maintained his innocence. rie’s conviction rests largely on
the unreliable testimony of two witnesses—neither of which testified to being present during the
commission of the crime—and Eric’s own incriminating statement. A combination of
inconsistencies in Eric’s statement, as well as the statements ol e other witnesses, the physical
evidence, and our current understanding of false confessions among wepresented children, casts
doubt on the confession of the then . _ year-old child.

L. A evidence, in direct contrast to the evidence s  orting Eric’s conviction, is
recognized as scientifically reliable and unbiased. The nature o: 'NA evidence is such that it is
systematically used to apprehend the guilty and identify the wrongfi v accused and convicted. In
fact, many states rely on local and national databases that store ] A profiles to solve cases, both

old and new, DNA evidence has conclusively demonstrated the actual innocence of at least 483



was cracked with blood all over, which he finished breaking and threw away in the garbage.
(Exhibit F, p. 9). | told detectives that i bragged about beating - a “n***** > (Exhibit
F, p. 10). But, they did not specify where they did it or who the victim was; all she knew was it
was a black man and they beat him up real bad. (Exhibit F, p. 13). She also told Detective Leiter
that the group came back with about four wallets that night, ar they were getting money out of
the wallets for beer. (Exhibit F, p. 18). |l said the incident occurred two or three days before
she saw a report on TV about a man in Wilson Park. (Exhibit F, p. 13). She also told detectives
that [ is « “chronic liar” who “brags a lot about stuff he doesn’t do.” (Exhibit F, p. 10-11).

After speaking with detectives at least three times w' ut being recorded, detectives
brought [l back to provide a taped statement on January 29, 1993. (See Exhibit G). At the
time, he was 17 years old. (Exhibit G, p. 1). | stated he went to Wilson Park with ||| Gz
B : | possibly Eric Misch. (Exhibit G, p. 3). He said tt  they saw a man walking across
the park when [Jj “clotheslined” him and the others began | king him while he was on the
ground. (Exhibit G, p. 3). [ said he did not remember whether [JJj had his club with him.
(Exhibit G, p. 5). JJj told detectives that when the group had finished beating the man, they
approached [Jj and punched him for not participating. (Exhibit G, p. 5). JJjj also told detectives

v [ later at the dining 1 ¢ e, (Exhibit = 5).

D. The Interr:  tion and Arrest of Eric Misch

Detectives Leiter and Anderson interviewed Eric, who was then only 16 years old, on
February 2, 1993. (See Exhibit H). Eric was cooperative from the«  , but adamantly denied any
involvement in ||| nvrder. After multiple interviews with the police and a visit to the

crime scene, during which the detectives provided Eric detailed information about ||| | iGN






2. Eric’s initial interview with police was not recorded.

After arriving at the Safety Building, the detectives took Eric to a small, windowless
interview room. Tr. 415-16. Both Detective Anderson and Detective Leiter provided Eric with a
summary of ||| rourder and gave him some “prethoughts” or ideas of their investigation
and what Eric’s involvement was. Tr. 417. Though they had the ability to do so, they chose not to
record the interview, even after they began discussing the “guts” of the case. Motion Tr. 36.

Eric persistently denied that he knew anything about the murder. Motion Tr. 14; Tr. 418.
The detectives provided Eric with the names of people who they believed to be involved, and Eric
told them that he was not with them the night ||| | | I as killed. Motion Tr. 14-15. During
the initial interview, Eric became “upset and loud” as he insisted he was not involved. Motion Tr.
75; Tr. 406. Despite Eric’s assertion of innocence, Detective Anderson presumed Eric was lying.
Motion Tr. 37.

Not long after the interview began, Detective Leiter exited the interview room, stating that
he was going to “book™ Eric. Motion Tr. 16; Tr. 720. At that point, Detective Anderson attempted
to “reason with Eric” and “tried to get him to cooperate and talk to [them] about what [they] knew
was his involvement in the homicide.” Tr. 407. Detective Anderson said, “Well, your friends
already said that you were there. You might as well just say you were there.” Tr. 720. Later,
Detective Anderson would describe the “reasoning” process he employed:

[ tried to say to him that we know you’re involved. We know you were there. It’s

in your best interest to talk to us about this, to come forward and talk to us and tell

us what you know. You're only hurting yourself, you know, and things like that.

Just continued on with that.

Id. Initially, Eric resisted Detective Anderson’s efforts to persuade him to implicate himself. But
Detective Anderson persisted because, despite Eric’s denials, he felt that Eric was not telling the

truth. Motion Tr. 38. According to Detective Anderson, after he reasoned with Eric, Eric made a
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statement. Motion Tr. 18. The detectives did not record his statement. Though Detective Anderson
was sure Eric admitted to being involved, he could not remember the specifics of what Eric said.
Motion Tr. 47. He also did not know whether Eric’s unrecorded statement was consistent with his
later, recorded statement. Motion Tr. 48.

3. After the police took Eric to the crime scene  d provided him with details
about Mr. Huggins’s murder, he made an in¢i  atory statement.

After the initial, unrecorded interview with Eric, Detectives Anderson and Leiter took Eric
to Wilson Park to view the crime scene. Motion Tr. 42. They asked Eric to identify where [JJjjj
B 2s beaten and Eric identified a location approximately 60 feet from where ||| |l
Il s found. Tr. 471-73. In response, Detective Anderson asked if he was sure it wasn’t over
in another area, closer to the basketball courts. Tr. 724.

After walking through the park with Eric, the detectives drove him back to the police
station. Tr. 410. On the car ride, they told him that if he did not m e a statement admitting his
involvement, they would “lock [him] up™ until he was 50 years old. Tr. 729-30. Sc¢  =d, Eric agreed
to make a tape-recorded statement. /d. In the statement, Eric alleged that he approached [}
B VVilson Park and asked him for either the time or a cigarette, after which ||| Gz
B - <o from hiding and assaulted [
(Exhibit H, p. 6-8). Afterward, the young men went to their friend [JJj home on [} Street.
(Exhibit H, p. 8). The detectives had previously told Eric they be¢ :ved he and his friends went to
B ome after the assault. Tr. 445,

After taking his recorded statement, the detectives took Eric home. Tr. 450.

4. Eric immediately recanted his statement.
During the interview with detectives, Eric agreed to testify before the grand jury if

necessary. Motion Tr. 83, A day or two later, Detective Leiter called Eric to let him know that the

11



grand jury hearing would occur soon. Motion Tr. 84. At the time, Eric had not been charged with
a crime. /d. During the call, Eric recanted his statement, telling Detective Leiter that he was not
there when _ was killed, knew nothing about the crime, and that the statements he made
to police were false. /d. Eric refused to swear on the Bible and testify to something that was a lie.
Tr. 729-30.

After initially interviewing him, the detectives viewed Eric as a credible witness against
other parties. Tr. 477. However, within a day of his recantation, a warrant was issued for Eric’s
arrest. Tr. 474.

E. The Trial of Eric Misch

Eric Misch went to trial on December 7, 1993. Tr. 1. || | N -
testified at Eric’s trial, while - did not. - testified that she used to be a member of
the Bishops. Tr. 510-11. The other members of the group that she could remember were [}
./
Tr. 511. She testified that on the night of August 4, 1992,% she was hanging out at ||| hovse
with several other members of the Bishops, who arrived around 5:00 or 6:00, when it was still
daylight but getting dark. Tr. 511-14. She drank “maybe a forty and a half or a little more™ of beer
and was also smoking marijuana. Tr. 513-14. Around 9:00 or 10:00 pm, several members of the

Bishops left the home and returned around 12:00 am or later. Tr. 516. ||} identified the

individuals that left and later returned as L
B - o other ones T don’t remember actually who they were.” Tr. 515-

¢ The body of | NN NEEEEE - s found on the morning of August 4, 1992, (Exhibit A, p. 1-2). When the State later
questioned [ about whether this occurred on August 4th or August 3rd, she responded: “It was somewhere
between there. I'm not really sure the dates. I didn’t even know the date until Detective Leiter told me the date.”” Tr,
523.
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19. When they left, || R testified [ v as carrying a stick, and she thinks ||| |

and a couple of the other ones had sticks as well, but she was not sure. Tr. 518.

B cstificd that [ - 25 there, but “he never really left with any of them.
He was mostly sitting in a corner by himself. He didn’t really do nothing.” Tr. 516. When asked if
Eric was among those that came back, [ testified “I recollect him being there the second
time, but [ don’t — I don’t know if he got out of the car with them or not. I don’t remember.” Tr.
517.

According to [l «hen the group returned, they were celebrating. Tr. 518-19. ||
B (- ho Michelle referred to as “Josh” throughout her testimony) had little reddish-brown
spots on his arms and hands, which he said was paint. Tr. 519-20. ||| | GGzGzGzG shit was wet,
and he had spots on his hands and knees. Tr. 520. ] bragged that they beat up a black man.
Tr. 521. Michelle testified [Jij told her they were driving in [ car and saw three black
people walking through a park or some area, and they said something out the window. Tr. 562.
B iold her they went over and “beat the s*** out of them that was left.” Tr. 562. ||l a!so
testified that the group came back with three wallets that night. Tr. 572. The next day, |||l
saw something on television regarding a beating at Wilson Park. Tr. 523.

B icsiificd that the boys in the group would beat up drunk people coming from bars
and take their money to get beer. Tr. 525. - further testified that she did not know Eric
Misch to be a member of the Bishops, and she did not know his name until it was told to her by
detectives. Tr. 526-27, 538-39. |l vas shown a photo array and was asked to identify anyone
who looked familiar. Tr. 538-40. She identified Eric and another person in the array. Tr. 540. She
testified that both looked familiar but did not say they were at [|JJills house on the night in

question. Tr. 540-41.



B (cstificd at Eric’s trial that he formed the Bishops. Tr. 649-50. [ testified
that on August 4, 1992-—his mother’s birthday—he went to Cedar Point with ||| EGcGcNTGDRGN
B - his wife and nephew, and that he returned home around 11:30 pm. Tr. 649,
663-64. [ testified that in the early morning of August 4 or August 5, 1992, between midnight
and 2:00 am, he had a conversation with ||| EGTcTcNcG
B 2 Eric Misch, in which they were bragging about beating up a black man. Tr.
649-52. - stated he’s not quite sure of the date that everyone came over; it could have been
three, four, or five days later. Tr. 672. ] testified they were arguing about who tore the victim’s
pocket off. Tr. 651-52. ] explained that members of the Bishops would beat up and rob people
on a regular basis. Tr. 673.

On cross examination, [Jj admitted when he gave a statement to Detective Anderson in
January 1993, he never mentioned a trip to Cedar Point, and rather told the police he was at his
mother’s house all day. Tr. 664. [ further testified that if | Jl] cave a conflicting statement
that he was with Eric and others that day, that would be incorrect because he was with [ at
Cedar Point all day. Tr. 667.

Eric took the stand in his own defense at his trial. Eric testified when he was in the car with
Detective Leiter, he was told they were investigating the beating of a black male at Wilson Park.
Tr. 717. Eric testified at first, he thought they were just playing around, but they kept pushing him,
and he started crying, saying he did not have anything to do with it. Tr. 718. Once they arrived at
the Safety Building, Detective Leiter said, “Fric, we know you were there. ||| NG a1rcady
stated that you were there” and ||| j I said he was there as well. Tr. 719. Eric insisted they
were lying and offered to take a polygraph. Tr. 719. The detectives said they don’t have money to

pay for a lie detector test, and Eric said he would help pay for it. Tr. 719,



Eventually, after being provided information about the offense, including the race and sex
of the victim and who the detectives thought was involved, Eric made an unrecorded statement,
which implicated himself and the others. Tr. 721. Eric testified that they said it he didn’t say he
was there they were going to lock him up until he was 50, and he was getting scared and didn’t
want to go to jail for something he didn’t do. Tr. 729. Eric testified that the story he told detectives
was not true, and he had nothing to do with the killing of_ at Wilson Park. Tr. 732.
Everything that he said on the tape was made up based on what the police officers told him. Tr,
743.

IIl. Eric satisfies the statutory requirements for DNA testing under R.C. 2953.71 et seq.
A. Eric meets the definition of eligible offender under R.C. 2953.72.
A person is eligible to request DNA testing if he was convicted by a judge or jury of a
felony and one of the following applies:
(1) The offender was sentenced to a prison term or sentence of death for the felony
described in division (C)(1)(a) of this section, and the offender is in prison serving
that prison term or under that sentence of death, has been paroled or is on probation
regarding that felony, is under post-release control regarding that felony, or has
been released from that prison term and is under a community control sanction
regarding that felony.
(ii) The offender was not sentenced to a prison term or sentence of death for the
felony described in division (C)(1)(a) of this section, but was sentenced to a
community control sanction for that felony and is under that community control
sanction.
(ii1) The felony described in division (C)(1)(a) of this section was a sexually
oriented offense or child-victim related offense, and the offender has a duty to
comply with sections 2950.04, 2950.041, 2950.05, and 2950.06 of the Revised
Code relative to that felony.

R.C. 2953.72(C)(1). Following a jury trial, Eric was convicted of one count of aggravated murder,

an unclassified felony, and one count of aggravated robbery, a felony of the first degree. He was

sentenced to a prison term of 20 years to life and 1s currently incarcerated as inmate number
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1. At the time of trial, DNA testing was not perfi  1ed, and DNA test g was not
generally accepted, the results of DNA eviden  vere not generally admissible
in evidence, or DNA testing was not yet avail: .7 R.C. 2953.74(B)(1).

a. No prior DNA testing was performed.

Although biological evidence was collected from the crime scene, DNA testing was not
performed at the time of Eric’s trial. Detective Chad Culpert fro1  1e Scientific Investigation Unit
of the Toledo Police Department testified that he took a number of samples of what appeared to
be blood from the wall of the service building and the garbage cans. Tr. 498. (Exhibit B, p. 2).
However, he did not request to have them analyzed. Tr. 498. At the time of the initial investigation,
he indicated to Detective Leiter that the quantity of blood in these spatters individu: 7 would not
be enough to test for DNA; it was only enough to determine that was human blood. Tr. 498. To
get a match of blood type or potential DNA, he would have nee  d a larger sample of blood. Tr.
498. In addition, no prior DNA testing was performed on the b en glass bottle found near .

B body or the victim’s clothing.

b. Although DNA testing was admissible at t time of trial, it was not yet
available in this case given the minute sam  s.

One month after ||| 2 killed, and a littler e than one year before Eric
went to trial, the Supreme Court of Ohio ruled that DNA evidencenr -+ be admissible in a criminal
trial, and questions regarding the reliability of DNA evidence ¢ the weight, rather than the
admissibility, of the evidence. State v. Pierce, 64 Ohio St.3d 490, 597N.E.2d 107 (1992), sy 1bus.

The first methodology used to compare the variation in  : DNA nucleotide sequence of
two different samples was restriction fragment length polymorphism (“F' LP”) technology, which

was created in 1984. Victoria Kawecki, Comment: Can’t Touch This? Making a Place for Touch

" There is a separate option if the offender had a DNA test taken and the test was 3t a prior definitive DNA test. R.C.
2953.74(B)2). Since ne prior DNA testing was performed in this case, that section is not applicable here.
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regarding the quantity and quality of the parent sample of the bi  gical material, and the chain of
custody and reliability regarding the parent sample. R.C. 2953.76. ut, it is the sole responsibility
of the testing authority to determine whether the parent sample of the biological evidence collected
is of sufficient quantity and in suitable scientific condition to be submitted for testing. R.C.
2953.74(C)2); Reynolds, 186 Ohio App.3d 1, at § 22.

At the trial stage, the identity of the person who committed e offense was an
issue. R.C. 2953.74(C)(3).

The perpetrator’s identity was a primary issue at the trial stage of this case. Eric testified
that he did not participate in the murder ofjjj|| | | Q J . and in fact was never in Woodrow
Wilson Park on the night ||| i +vas beaten to death. Tr. 732, ric was convicted largely on
the testimony of two individuals, as well as his own statement, despite the significant
inconsistencies among each person’s story. No physical evidence connected Eric or any of his co-
defendants to the crime. Because the identity of the perpetrator was at issue in Eric’s trial, R.C.
2953.74(C)(3) 1s satisfied.

5. One or more of the defense theories asserted at tri  was of such a nature that,
if DNA testing is conducted and an exclusion re It obtained, the exclusion
result will be outcome determinative. R.C. 2953.74(C)(4).

At his trial, Eric’s defense theory was that he was not present at Woodrow Wilson Park on
the night of || | | | I murder, and was not in any way involved in his death. Eric testified
that he did not participate in the robbery and murder of ||| | | JJ. but rather made up the
story he told detectives because he was afraid of going to prison for 50 years, and then promptly
recanted. Tr. 732, 743. As such, and for the reasons more fully developed below, if a DNA profile

is found on [} [ clothing, the broken glass bottle, the 1lood swabs collected from the

trash barrel near body, or other crime scene evidence, and Eric and his co-
Y. ,

[
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defendants are excluded as the contributor of that DNA, the result would be outcome

determinative.

6. If DNA testing is conducted and an exclusion result is obt: 1ed, the results of
the testing will be outcome determinative for ¢ Misch., R.C. 2953.74(C)(5).

A DNA result excluding Eric and his four co-defendants as contributors to the biological
evidence at the crime scene would be outcome determinative. Given the nature of ||| Gz
murder, the killer must have been in close proximity to ||| | j jQ QEEEE body during the violent
struggle, depositing DNA in the way of sweat, blood, or skin ¢ 3 onto ||| | | j QJJEEEE <lothing,
the overturned garbage cans, the broken, clear glass bottle, and ¢ er evidence collected from the
crime scene.

In addition, up until now, there has been no physical evidence connecting Eric and his co-
defendants to the murder of || || . ~And the remaining evidence, including the
witnesses’ statements and Eric’s own alleged confession, 1s unr able and inconsistent with the
physical evidence. Finally, potential alternative suspects were provided to the lead detective in this
case, but for unknown reasons, these leads were never explored, nor was information about these
alternative suspects turned over to defense counsel in this case.?

For these reasons, DNA testing that may exclude Eric anc s co-defendants as contributors
of the DNA from the blood spatter at the crime scene, the broken bottle, ||| N | I <1othing,
and other crime scene evidence—and perhaps identify one of the known alternative suspects as

the contributor of the DNA—would be outcome determinative in this case.

¥ Eric is contemporaneously filing a motion for leave to file a motion for new trial on this basis.
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a. Based on the intimate nature of the mur: he ki :r's DNA should be
present on the victim’s clothing and the br bottle.

This is not a case where the perpetrator killed the vic om a distance. Rather, -
B o vider was up close and personal. He was severely beaten using at least two different
methods, and possibly more. According to Dr. Scala-Barnett, the forensic pathologist who
performed the autopsy, _ suffered 26 external injuries. . 613. Of these injuries, the
patholr~ist testified that both injuries to the skull were caused by a weapon. Tr. 620-27. She did
not hypothesize as to the cause of the other injuries. /d. In the tr ~ of two of Eric’s co-defendants,
Dr. Scala-Barnett testified that she did not think the injuries to  victimi’s torso and limbs were
caused by the same instrument that caused the head injuries. ||| 7:. 87-38. She
did not state what kind of instrument she believed caused these i ~ iries, only that it was not the
same as the head injuries. /d.

Some of _ injuries could have been caused y e broken, clear glass bottle
found at the crime scene. This bottle—Ilocated only four feet from_ body and covered
in what appeared to be dried blood—has never been tested for DNA or latent prints, even though
it could very likely be the murder weapon. (Exhibit C, p. 1). The perpetrator’s DNA may have
been deposited on the bottle in at least three different manners: (1)1 1sing the glass bottle to strike
_, the bottle could have broken, slicing the killer’s hi  [; (2)_ may have
fought back during the assault, causing injury to the killer, who  n bled on the bottle; or (3) the
killer may have deposited “touch” DNA on the bottle by handl  it. As such, it is possible that
both [ DNA. as well as the DNA of the perpetrat s on the glass bottle stored in
the Toledo Police Department’s Property Room, waiting to be te  d.

It is also possiblc || I 2dditional injuries were caused by physical contact

between the perpetrator and _ In his unrecorded stat tto detectives,_
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claimed that when the group came to his house to brag about the beating, [ stated that he hit the
man with a bat, Eric “sucker punched” him, and . kicked the man. (Exhibit C, p. 2). In -
- unrecorded statement, he told detectives no weapons were used. Rather, the group all stood
around the victim and kicked and beat him for about six minutes. (Exhibit C, p. 2). ||} said |||}
had a club, but he did not see him use it. (Exhibit C, p. 2).

If the State’s theory 1s correct—that the group surrounded _ and beat him with
a bat or club, as well as their fists and feet, while _ was on the ground, then trace
amounts of their DNA (through blood, sweat, or skin cells) shot 1 be found on ||| Gz
clothing. || T-shitt. jeans, belt, socks, and loafers were collected during his autopsy
and are stored in the Property Room. (Exhibit , p. 2; ExhibitJ, 1; Exhibit K, p. 3)

Eric, unlike his co-defendants, was also convicted of aggravated robbery. ||| Gz
testified at Eric’s trial that when the group came over to his houst > brag about beating up a black
man, they were playing with a wallet and said they took it from their victim’s pants. Tr. 651-52,
677-78. I | - 25 indeed robbed of a wallet on the night of his murder, the killer’s DNA

would have been deposited on or around _ jeans po et

b. There is no forensic evidence connecting Eric or s co-defendants

Although || v 25 beaten so severely that pieces of his skull were found scattered
next to his body, there is no physical evidence that connects ¢ er Eric or any of his four co-
defendants to the crime scene. Law enforcement never tested any of the biological evidence or the
vietim’s clothing for DNA. The broken, clear glass bottle covered in what appeared to be dried
blood was never tested for latent prints. And, there is no record that the shoe impressions found in
the mud next to _ body were ever compared to any of the suspects’ shoes. No murder

weapon was ever uncovered, and law enforcement did not find any of ||| bclongings
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(such as a wallet) in the homes of any of the suspects. If DNA testing of ||| [ <'othing.
the blood swabs collected from the trash can and service building, and the glass bottle was ordered,
it would provide the first forensic clue to the true identity of || ||| nuviderer.

In State v. Emerick, the Second District Court of Appeal: eld that if:  the items found at
the erime scene were analyzed for DNA and the applicant was exc  led as the donor, the results
would be outcome determinative. State v. Emerick, 170 Ohio 2 .3d 647, 2007-Ohio-1334, 868
N.E.2d 742, 9§ 22-25 (2d Dist.). In that case, the State’s theory was that the offense was committed
by a single perpetrator, there was no DNA evidence that placed Em  ck at the scene of the crime,
and he maintained his innocence throughout his trial. /d. at 9 25.If : fingernail scrapings of the
victims, swabs of blood on the bathroom walls at the crime scene, and genetic material on the
murder weapons demonstrated the existence of a third party at the crime scene that did not match
Emerick or the victims, that individual would be the actual murderer. /d Further, where it is
undisputed that no physical evidence was found at the scene that linked the defendant to the crime,
“DNA test results implicating a third party as the source of the biolegical material would be
outcome determinative.” Reynolds, 186 Ohio App.3d 1, at § 10.

And, in Johnson, the Eighth District Court of Appeals held that even though the victims

icked Johnson out of a live line up and photo array if his "N
and an alternative suspect’s DNA is found on the clothing, this would make the victims’
identification suspect, especially because another individual confessed to committing the robbery.
Jofmson, 2014-Ohio-2646 at § 25. As such, the DNA testing requested would be outcome
determinative, despite the victims’ multiple identifications. /d. at  26.

Here, although the State’s theory is that five individuals, rather than one, beat ||| |Gz

to death, the reasoning is still the same: if a DNA profile is found on the items at the crime scene



f. FEric’s statement to police was unreliable.

The cursory investigation into ||| | JRJEEE death provides the context for Eric’s coerced
confession. * is widely accepted in the scientific and law enforcement community that false and
unreliable confessions do occur.” (Exhibit O, p. 2). Though it is difficul > measure the prevalence
of false confessions, analysis of known wrongful convictions sheds some light or: 1€ extent of the
problem. For example, the National Registry of Exonerations collects data about all known
exonerations in the United States from 1989 to the present. /d. at 3. Among the 2,145 known
exonerations through 2017, 12% involved a false confession. /d. Among cases of documented false
confessions, juveniles are overrepresented. /d. In studies of the Nati« 1/ egistry of Exoneration’s
data in both 2005 and 2012, 42% of juvenile exonerees had confessed, compared to 8% of adults

with no known disabilities. /d.

SAMUEL R. GROSS & MICHAEL SHAFFER, EXONERATIONS IN THE UNITED STATES, 1989 — 2012:
REPORT BY THE NATIONAL REGISTRY OF EXONERATIONS 60 (2012).° venile false confessors are
not limited to very young children. Rather, studies show that juveniles ages 14-17 are also highly

susceptible to making false confessions. (Exhibit O, p. 3).

? Available at http:/swww.law.umich.edu/special/exoneration/Documents/exonerations_us 1989 2012 full_report.
pdf (last visited July 10, 2019).
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Despite Eric’s persistent assertions at trial that his confes “: was false, he was convicted,
likely as a result of jurors’ and laypeople’s misunderstanding  the extent and nature of false
confessions. /d. at 4. As a general matter, people have difficulty accepting that someone would
confess to a crime that ey did not commit, and believe that they, themselves, would never confess
to something they did not do. /. Moreover, jurors regul s demonstrate an insufficient
understanding of the police interrogation techniques that are associated with false confessions. /d.
The mability to appreciate the prevalence of false confessions or the ways in which interrogation
may result in false confessions is especially problematic because confessions are especially.
influential in jurors’ decision making. /d. at 5. Studies regul y show that mock jurors rank
eonfession evidence as more probative than other forms of inculpat:  evidence. /d.

In Eric’s trial, the state relied heavily on the confession he made to police implicating
himself and his friends in |||l murder. Tr. 333-34, 338-39, 752-53. Dr. Hayley Cleary, a
professor and psychologist who specializes in adolescent development in legal contexts, police
interrogation, and the interrogation of juvenile suspects, has recently reviewed Eric’s confession
and issued a report detailing many factors that undermine its credibility. (See Exhibit O). Because
Eric’s confession — the centerpiece of the state’s case — is not rel Hle proof of guilt, an exclusion

N m ni

1. Eric’s

[t is now widely recognized by scientists that the human brain is not fully developed until
adulthood. (Exhibit O, p. 6). Adolescents’ ability to process infi 1ation, regulate their emotions
and behavior, and make decisions under stress is directly impa  d by structural and functional
changes in their brains. As explained further by Dr. Cleary:

[T]he brain’s different systems develop along different timetables; the brain
structures that govern sensitivity to reward develop earlier an systems that govern

38






may have resulted in Eric making an inculpatory statement, as a means to end the interrogation
and go home.

There is also evidence that Eric was vulnerable to suggestion. Dr. Cleary identified multiple
times when Eric’s answers shifted in response to negative fee »ack. or example, Eric stated,
‘T said let’s jack this dude.” (Exhibit H, p. 5). In response, Detective Leiter inquired, “Was it
B ot said that?” and Eric changed his answer to C.J. Moments later, Eric again
changed his narrative due to negative feedback. When describing the incident, Eric stated that he
asked the victim for the time. (Exhibit H, p. 6). Detective Leiter :nasked him if he asked for the
time or a cigarette, and Eric responded that he asked for a cigarette. /. These instances
demonstrate the “statement shifts” that occurred during Eric’s 1. rrogation. (Exhibit O, p. 9).

Eric was 16 years old when he was interrogated by police. Though vouth, alone, is not
definitive proof that a person falsely confessed, it is widely agreed upon that juveniles have
“increased vulnerability to police pressure and false confessions.” Id. Many of the youth-specific
factors that result in false confessions impacted Eric’s interrogation and statement,

Y. Eric’s comprehension of s rig s

Though the detectives read Eric his Miranda rights, itisu “ikely that Eric understood them.
“A mature body of research consistently demonstrates that youtt = )  {
content comprising Miranda warnings and do not grasp the inherent rights the warnings convey.”
(Exhibit O, p. 10). Moreover, because the ability to comprehend Miranda warnings is a function
of youths’ conceptual capacity rather than the warnings’ language, the use of juvenile-specific
warnings, as were used here, does not solve the issue.

The factors that make juveniles more susceptible to false confessions — compliance and

suggestibility — along with time pressure, stress, and the ability to comprehend complex
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statement, they may inadvertently convey information about the caseto e suspect. When utilizing
a question-and-answer format to elicit a statement, interrogators may use leading or suggestive
questions or negative feedback. The result may be a contaminated confession that is detailed and
accurate, albeit false. Id. Contamination may be especially difficu to detect when, as here, the
post-admission confession statement is recorded, but not the initial interview.

Detectives Anderson and Leiter provided Eric with details about the crime. During the car
ride from Eric’s home to the police station, the detectives told Eric that they were investigating the
beating of a black man in Wilson Park. Tr. 717-18. Once at the station, they provided Eric with a
summary ot the murder and provided him the names of the other individuals they believed to be
involved. Tr. 418, 441, 445. Detective Leiter also told Eric that  believed the young men went
to their friend [Jij home after the murder, a fact which Eric later repeated in his statement. Tr.
445. After the initial, unrecorded interview, the detectives took 1 : to Wilson Park, where he had
the opportunity to view the scene and incorporate details from what he saw into his later statement.
FEach of these interactions “occurred before Eric’s recorded statement in which he offered few
details spontaneously, and for much of the interview simply ve ally affirmed the narrative

outlined by the detective.” (Exhibit O, p. 18).

The truthtulness of Eric’s confession is further undermine s many of the facts he re  orted
were inaccurate. For example, while at the park with detectives, ' : pointed out an area where the
crime allegedly occurred. However, || | j Q JREEE body was actu: y found 60 feet away from
that location. Tr. 473. Likewise, although Eric reported, as he was told by police, that after the
beating he and the others went to ||l home, | tcstified \at Eric and his co-defendants

came to [l home after the robbery and spoke of the offense. ©  653-54.



Eric’s statement is also entirely inconsistent with ||| N testimony in [ NG
B 2| [0 his statement, Eric told the police he was unsure if [JJj was present
that night. (Exhibit H, p. 4). Joey, however, testified that he was 1 re. ||| GKcNNGTGTGG T:.
141-42. i} never mentioned meeting up with ||| | | N i» the cemetery, as Eric did.
Compare Exhibit H, p. 4 with ||| | | b NN T:. 141-42. Nor did ] mention Eric asking
B (o a cigarette or the time. Notably, while [JJjJj clai >d that he was at [JJjj most of
the day with ||| ©:ic Misch, and the [l brothers, and that he
later participated in the beating, || NEGzNG testified that [ vas actually with i at
Cedar Point all day. Compare || GG T:. 135-39, with Tr. 663.

Eric was a scared 16-year-old child when he was questic d 7 police, and his confession
was the likely result of his youth, coercive interrogation tactics, and conte ination. Dr. Cleary’s
careful analysis of Eric’s confession establishes that it is unreliable and would be insufficient to
support Eric’s conviction if DNA testing excluded Eric and his co-defendants.

g. Alternative suspects were never explored.

The Toledo Police Department received several calls to their Crime Stopper line in the days
that followed ||| | v1der, pointing to a number ¢ :rnative suspects, including
Lee A. Je™" woman on the same night that [}
B - cs killed. (Exhibit P). An article printed in the Toledo Blade on August 5, 1992 discusses
both murders, noting that the body of ||| | | R s found just six blocks away from where
B s found near the Wilson Park Pool on the very s eni  t. (Exhibit Q). Although
the two murders had never been connected, apparently a call to the Crime Stopper line on August

19, 1992 provided the missing link: an informant stated that two individu s told him they observed

. o Mo Jeffries together at a bar the same night that both were
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In 1993, Eric Misch, based solely on the testimony of two unreliable witnesses, as well as
his own false confession at the age of 16, was convicted of the t 1 murder of ||| | GGG
No physical evidence connected Eric or his four co-defendants to the crime. For unknown reasons,
viable alternative suspects were never investigated. Eric, as well as each of his co-defendants, have
consistently maintained their innocence for the past 26 years.

Eric asks this Court to order the testing of the biologic. evic ice collected at the crime
scene, including [ R clothing, blood swabs taken from the trash barrel and service
building, and the bloody, broken glass bottle found four feet frorr e victim’s body. If an unknown
DNA profile is found on these items, and Eric and his co-defer  ts are excluded as co  ibutors,
Eric asks this Court to order the DNA profile to be comparedtoc 1 rofiles in CODIS to identify

the real killer of ||| | NG

Respectfully submitted
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