MOTION TO COMPEL DISCOVERY RELATED TO VERACITY OF FIELD DRUG TEST

[CLIENT] is charged based on the results of a colorimetric presumptive field drug test. Substantial scientific evidence establishes that the colorimetric field drug tests used by [INSERT LAW ENFORCEMENT AGENCY] are unreliable. Research has identified false positive rates as high as 85% in some contexts. See, e.g., New York City Dep’t of Investigation, Field Testing for Fentanyl: An Examination of the Reliability of the New York City Department of Correction’s Narcotics Testing 3 (Nov. 2024) [hereinafter “New York Study”]. Because the field test that forms the basis of [CLIENT]’s charge is notoriously unreliable, [CLIENT] is unable to make a knowing and intelligent decision regarding the prosecution’s plea offer without first obtaining discovery. Defense counsel is also unable to provide effective assistance of counsel during the plea-bargaining stage absent information about the nature of the substance seized. Therefore, [CLIENT] respectfully moves, pursuant to Illinois Supreme Court Rule 412(c) and Brady v. Maryland, 373 U.S. 83 (1973), to compel discovery of the scientific methodology, field procedure, officer training, and error-rate data for the field test that forms the basis of the charges in this case. 
I. SCIENTIFIC RESEARCH SHOWS THAT COLORIMETRIC FIELD DRUG TESTS ARE UNRELIABLE.
Because of their low cost and convenience, colorimetric field drug tests are widely used. However, these tests are unreliable and inaccurate. The testing process is simple in theory: an officer takes a small sample from a suspect substance, inserts it into a pouch containing chemicals that cause color-changing reactions, and then compares the resulting color against a reference color chart provided by the test’s manufacturer. However, in practice, improper storage, improper use of the test itself, and improper evaluation of the color change introduce errors which return false negative and false positive results. Ross Miller, Paul Heaton & Haley Sturges, Quattrone Center at the Univ. of Pa., Guilty until Proven Innocent: Field Drug Tests and Wrongful Convictions 8-10 (Dec. 2023) [hereinafter “Quattrone Report”]. While some brands of testing kits work with smartphones to reduce the subjective element of user color identification, “this feature only impacts one dimension of user error related to subjective misidentification of colors signaling a positive result.” Id. at 10. Significant accuracy issues remain. 
	Audits from jurisdictions across the United States reveal striking error rates from presumptive field drug tests. For instance, the Massachusetts Department of Corrections’ use of field tests for the physical mail at state prisons resulted in a “38% rate of false positives.” New York Study, supra at 12 (discussing the Massachusetts study). In the New York Study, “[c]onfirmatory lab testing indicated that the [Sirchie] Nark II field test had a false positive rate of 91%, while the [DetectaChem] MobileDetect kits had a false positive rate of 79%.” New York Study, supra at 3 n. 7. By far the most common type of error is a false positive error. A 2014 review of the Las Vegas Metropolitan Police Department’s use of these tests over four years revealed that “71% of all chemical field-tested cocaine errors were false positives.” Stephana Fedchak, Presumptive Field Testing Using Portable Raman Spectroscopy 40 (Jan. 2014). 
	Common legal substances regularly produce false positives on colorimetric field drug tests. Sugar can cause false positives for methamphetamines and fentanyl. Reed A. Knutson, Issue of False Amphetamine Field Test Positives Caused by Sugar: Use of Baeyer Test as a Secondary Test Solution  (2021); see also Ewan Palmer, North Carolina’s ‘Largest Seizure’ of Fentanyl Turned out to be 13 Pounds of Sugar, NEWSWEEK (Aug. 29, 2018). Vitamins can cause false positive results for ecstasy. Quattrone Report, supra at 53. Ibuprofen can lead to false positives for fentanyl and heroin; protein powder may falsely register as amphetamines; and tea can cause false positives for tetrahydrocannabinol, the principal psychoactive element in cannabis products. New York Study, supra at 12.
II. FIELD DRUG TEST MANUFACTURERS, ALONG WITH PROSECUTORS’ OFFICES ACROSS THE UNITED STATES, RECOGNIZE THE INHERENT UNRELIABILITY OF COLORIMETRIC FIELD DRUG TESTS. 
	The manufacturers of presumptive field drug testing kits recognize their unreliability. Most kits typically include language in the kit instructions that state the tests are presumptive and need to be confirmed with laboratory testing. Quattrone Report, supra at 9. When the Chief Executive Officer of a field drug test company was asked about the false positives produced by his company's kits, he recognized the incidence of false positives and described them as the “nature of the beast.” Annette Gutierrez, Jacksonville Sheriff’s Office Discovers Cocaine Field-Testing Kits Faulty, Creating False Positives, ACTION NEWS JAX (Sept. 28, 2023). In October of 2012, one manufacturer issued a brochure acknowledging that the unique features of synthetic cannabinoids “makes it almost impossible to develop a colorimetric field test that will not have too many unacceptable false positives.” Field Test Answers to the New Substances, 4 Nark News: A Digital Newsletter for the Narcotics Investigator 12 (Sirchie, Oct. 2012). Nevertheless, the same manufacturer began selling kits within twelve months. Synthetic Cannabinoid Field Test, 5 Nark News: A Digital Newsletter for the Narcotics Investigator 2 (Sirchie, Aug. 2013). 
	Prosecutors’ offices around the country have similarly recognized that these tests are unreliable and are taking steps to ensure that they do not lead to wrongful convictions. For instance, prosecutors’ offices in Houston, Texas and Portland, Oregon have categorically ordered that “no guilty pleas would be accepted in cases involving field tests until the lab had confirmed the presence of illegal drugs.” Ryan Gabrielson, Prosecutors in Portland Change Policy on Drug Convictions, PROPUBLICA (Nov. 28, 2016) (also explaining the decision of Houston’s district attorney to require confirmatory lab testing prior to accepting guilty pleas). A commission created by the Texas state legislature also recognizes the risk of error and has encouraged law enforcement agencies to test substances in the crime lab rather than simply relying on field tests.  See, e.g., Timothy Cole Exoneration Review Commission Report to Governor Greg Abbott, Texas Legislature, and Texas Judicial Council 22 (Dec. 2016) (“One of the primary issues regarding forensic science practices identified in drug-related exonerations is the inaccuracy of drug field tests. Because of the questionable reliability of these kits and the arrests made based on their results, it is considered a best practice for crime labs to complete testing of substances in all drug cases, regardless of the field test results.”). A 2011 survey of ten prosecutors’ offices found that “all surveyed prosecutors indicated that presumptive tests were not used at trial.” Quattrone Report, supra at 43 (citing Kevin J. Strom, et al., Crime Laboratory Personnel as Criminal Justice Decision Makers: A Study of Controlled Substance Case Processing in Ten Jurisdictions (2011)).
III. IMPROPER POLICE TRAINING CAN MAKE THESE ALREADY-UNRELIABLE FIELD DRUG TESTS MORE ERROR-PRONE.
Training for the use of field drug tests varies by both type and provider. Quattrone Report, supra at 16. Some police departments conduct their own trainings, while others rely on manufacturers or third parties. In many cases, police officers do not complete formal training of any kind before administering tests in the field. Id. at 10. A lack of protocol compliance can result in heightened levels of misidentification, cross-contamination, and therefore, false positives. Furthermore, the improper storage, administration, and interpretation of field drug test results can also lead to false positives. Id. Error rates vary significantly by geography and investigating agency, suggesting that differences in training and department-level procedure result in differing false positive rates. Id. at 32. 
IV. [CLIENT] REQUIRES DISCOVERY TO EVALUATE THE VERACITY OF THE FIELD DRUG TEST.
Pursuant to Illinois Supreme Court Rule 412(c), the Prosecution has an affirmative obligation to locate and disclose information related to the veracity of the field drug test used in this case. Rule 412(c) outlines the Prosecution’s disclosure obligation, which includes “any material or information within its possession or control which tends to negate the guilt of the accused as to the offense charged.” Ill. Sup. Ct., R 412(c). This obligation is in effect pretrial, to “permit[] adequate preparation for, and minimize[] interruptions of, a trial, and assure[] informed pleas by the accused.” Ill. Sup. Ct., R 412 committee cmt. Such disclosures should be made “as soon as practicable” after the filling of a motion by the defense. Ill. Sup. Ct. R 412(e).
Furthermore, pursuant to [CLIENT]’s Due Process right to a fair trial under the United States Constitution, [CLIENT] is constitutionally entitled to all information that is “favorable to the accused.” Brady, 373 U.S. at 87. This includes impeachment evidence as well as information probative to innocence or guilt. Giglio v. United States, 405 U.S. at 154. Importantly, even if the information is inculpatory, Brady requirements still apply in full force to impeachment material. Strickler v. Greene, 527 U.S. 263, 282 n. 21 (1999). The prosecution is required to locate and disclose any and all such information. Kyles v. Whitley, 514 U.S. 419, 437-38 (1995). These duties are unwavering, and rest solely on the prosecution.
As a result, the “individual prosecutor” has a duty to “learn of any favorable evidence” known to the prosecution or any agents acting on the government’s behalf “including the police” even if the prosecutor is initially unaware of the information. Kyles, 514 U.S. at 437-38. Brady/Giglio protections cast a wide net, both in terms of the many actors who fall within the authority of the prosecution and the wide range of information considered “favorable to the accused.” Brady, 373 U.S. at 87. The government is required to comply with these constitutional mandates regardless of whether the [CLIENT] makes any requests for such material. United States v. Agurs, 427 U.S. 97, 107 (1976). Failure to do so, whether in good or bad faith, constitutes an “inescapable” violation of Brady’s constitutional holding. Kyles, 514 U.S. at 437-38.
Based on [HIS/HER/THEIR] discovery rights under Brady and its progeny as well as Illinois Supreme Court Rule 412, [CLIENT] is entitled to discovery related to the veracity of the field drug test. Field drug tests are unreliable, and false positives can appear from cross-contamination with common substances like sugar, tea, and vitamins. Quattrone Report, supra at 51-54. Trainings vary across departments and by test kit manufacturer. In many cases, no formal training is provided to officers before they use presumptive test kits in the field. Id. at 10. “There are several ways in which errors can be introduced into the testing process, from improper evaluation of the color change to improper storage and use of the test itself.” Id.  [CLIENT] is entitled to information about the nature of the particular test performed in [HIS/HER/THEIR] case, both because it is potentially exculpatory and because it may contain important impeachment information.
V. ABSENT CRUCIAL INFORMATION CONCERNING RELIABILITY OF FIELD DRUG TEST CLIENT IS DEPRIVED OF EFFECTIVE ASSISTANCE OF COUNSEL AT CRITICAL STAGE.

The Sixth Amendment right to effective assistance of counsel “applies to pretrial critical stages that are part of the whole course of a criminal proceeding.” Lafler v. Cooper, 566 U.S. 156, 165 (2012). Plea bargaining is a critical stage. Missouri v. Frye, 566 U.S. 134, 140 (2012). Here, counsel is unable to advise [CLIENT] effectively without information regarding the type, use, and application of the field drug test in question; the identity, training, and error rates of the administering officers; the policies, trainings, and procedures of [LAW ENFORCEMENT AGENCY] related to field drug testing; and any confirmatory lab testing and information related to the seized substance itself. 
	PRAYER FOR RELIEF AND REQUESTED DISCOVERY
Therefore, [CLIENT] respectfully requests that this Court enter an order compelling the State to produce the following items for inspection, copying, and testing by the defense:
DISCOVERY RELATING TO THE SPECIFIC FIELD TEST KIT AT USE
1. The brand name, manufacturer, and full model number of the presumptive field test kit used in this case (e.g., NARK II, ODV NarcoPouch, etc.).
2. The specific batch and lot number of the test kit and any individual ampoules used.
3. All manufacturer-provided materials, including but not limited to: 
a. package inserts and instructions for use
b. manufacturer's validation studies, if any
c. a full list of all known chemical compounds that the manufacturer states will or may produce a false positive or false negative result.
4. The manufacturer's stated expiration date and recommended storage and handling procedure, including temperature and humidity limits. 
5. All records pertaining to the purchase, chain of custody, and storage of the specific test kit (or lot number) used in this case, from the time of receipt by the agency until its use.
DISCOVERY RELATING TO THE ADMINISTERING OFFICER
1. The name and badge number of the officer(s) who administered the presumptive field test.
2. All training materials related to presumptive field drug testing that the administering officer(s) has received, including but not limited to: manuals, syllabi, lesson plans, PowerPoint presentations, and handouts.
3. The date(s), location(s), and duration of said training.
4. The name and qualifications of the individual(s) who provided the training.
5. Any and all certifications or qualifications obtained by the officer(s) to conduct such field tests. 
6. All proficiency tests and their results taken by the administering officer(s).
7. A log or list of every field drug test conducted by the administering officer(s) for the preceding three (3) years. 
a. For each test, the corresponding confirmatory laboratory result (e.g., "positive," "negative," "inconclusive," "quantity not sufficient") from a qualified laboratory.
b. If no confirmatory lab result exists for a given presumptive test, the reason for its absence (e.g., "case dismissed," "pled prior to lab," "policy").
DISCOVERY RELATED TO [JURISDICTION LAW ENFORCEMENT AGENCY]
1. Any and all policies, procedures, protocols, or standard operating procedures (SOPs) for the [ARRESTING AGENCY] concerning: 
a. The selection, procurement, and purchasing of field test kits.
b. The storage and handling of field test kits.
c. The administration and interpretation of field drug tests.
d. The documentation of field drug test results.
e. The procedures for preventing cross-contamination during evidence handling and testing.
f. The agency's policy on when and which presumptively positive substances are to be sent to a laboratory for confirmatory testing.
2. All internal audits, reviews, or memoranda concerning the agency's use and reliance on presumptive field drug tests.
3. A log, database, or list of all presumptive field drug tests conducted by the [ARRESTING AGENCY] for the preceding three (3) years, including the presumptive result and the corresponding confirmatory laboratory result for each.
4. Any and all records of "false positives" or "inaccurate results" identified by the agency, its officers, or laboratory.
DISCOVERY RELATED TO THE SEIZED SUBSTANCE AND TEST KIT ITSELF
1. Any and all confirmatory laboratory reports and all related notes, data, and bench sheets from a qualified laboratory for the substance seized in this case.
2. If the substance has not been submitted for confirmatory testing, a written statement of that fact and the reason(s) why.
3. If the substance was submitted but not tested, all communications from the laboratory explaining why (e.g., "case pled," "analysis cancelled by P.O.," "insufficient quantity").
4. All body-mounted camera and/or dash-camera footage depicting the search, seizure, and testing of the substance in question.
5. All original notes, reports, and supplements prepared by the officer(s) describing the administration of the test.
6. All photographs and/or videos taken of the test kit and resulting color change, both at the time of the test and for evidentiary purposes.
7. The used test kit itself, to be preserved and made available for defense inspection.
8. A complete chain of custody for the seized substance and the test kit, from seizure to the present.
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