MOTION FOR DIVERSION TO RESTORATIVE JUSTICE PROGRAM
The prosecutor’s recommendation that [CLIENT] serve an [X]-month probation sentence will not promote community safety, nor will it serve to rehabilitate [CLIENT]. In lieu of a traditional probation sentence, [CLIENT] respectfully requests that the Court divert this case to restorative justice programming. [INSERT MORE ABOUT LOCAL RESTORATIVE JUSTICE PROGRAM OPTION HERE.] 
I. Research demonstrates that restorative justice approaches are more effective at serving rehabilitative needs than probation or other forms of punitive discipline. 

Restorative Justice (RJ) is a framework of principles and practices that addresses crime and its impacts by fostering healing for victims, ensuring accountability for offenders, and engaging the community in collaborative solutions. It is intended to serve as an alternative to the traditional criminal legal system. At its core, instead of viewing a criminal or delinquent act as a violation of a law or statute, RJ sees the action as a violation of people and relationships. Instead of focusing on the concept of guilt, restorative justice centers on obligations: what an individual owes to another, and to their community. Put differently, the traditional legal system asks, “what laws have been broken, who is the perpetrator, and what does the offender deserve?” In contrast, RJ asks, “who has been hurt? What are their needs? Whose obligations are these? What are the causes? Who has a stake in the situation? What is the appropriate process to involve stakeholders in an effort to address causes and put things right?”[footnoteRef:1]  [1:  Howard Zehr, THE LITTLE BOOK OF RESTORATIVE JUSTICE 30-31 (2002).] 

A common model of restorative justice dialogue involves three phases: first, a preparation phase in which facilitators meet with victims, offenders, and other possible participants to discuss expectations and concerns and assess readiness to participate; second, a dialogue meeting in which victims share the impact of the crime and ask questions of the person who harmed them, offenders have an opportunity to express remorse, and the participants agree on a set of reparative obligations; and third, a follow-up phase to support and monitor compliance with the agreement.
Restorative Justice is not a fringe, untested approach. Nor is it new. In 1994, the American Bar Association (ABA) first recommended its development in courts throughout the country.[footnoteRef:2] The ABA then launched a national survey of restorative justice programs in 2006 and offered grants to develop RJ initiatives in criminal law settings in 2008.[footnoteRef:3] It is an exhaustively studied discipline. Researchers at the Jerry Lee Center of Criminology at the University of Pennsylvania for the Smith Institute in London carried out a quantitative review of the existing international literature and evidence on restorative justice.[footnoteRef:4] Through rigorous tests of RJ in 36 studies from 1986 to 2005, the researchers noted substantial reductions in repeat offending for both violent and property-based crimes. [footnoteRef:5] Further, the researchers note, RJ seems to reduce crime more effectively with more, rather than less, serious crimes. [footnoteRef:6] These findings led the researchers to conclude that “there is far more evidence on [restorative justice], with more positive results, than there has been for most innovations in criminal justice that have ever been rolled out across the country.”[footnoteRef:7] [2:  AMERICAN BAR ASS’N, Policy on Legislative and National Issues in POLICIES AND PROCEDURES HANDBOOK 730 (1994).]  [3:  Mark S. Umbreit and Marilyn Peterson Armour, Restorative Justice and Dialogue: Impact, Opportunities, and Challenges in the Global Community, 36 WASH. U. J. L. & POL’Y 65, 68 (2011).]  [4:  LAWRENCE SHERMAN & HEATHER STRANG, THE SMITH INSTITUTE, RESTORATIVE JUSTICE: THE EVIDENCE 8 (2007). ]  [5:  Id. ]  [6:  Id. ]  [7:  Id. ] 

Indeed, several studies have confirmed the beneficial intermediate and long-term outcomes of restorative justice processes as compared with conventional court processes. Researchers in one quasi-experimental study of 93 juveniles (32 of whom were involved in RJ processes and 61 of whom were involved in traditional disciplinary processes) found that “young people who are held accountable for misbehavior, who repair damaged relationships and who achieve closure may be at decreased risk of re-offending,” regardless of whether they are first-time offenders or individuals with prior system involvement.[footnoteRef:8] In another study of 551 juveniles in the upper Midwest, 49.8% of the 284 youths who went through formal juvenile court processes experienced at least one new court filing in the roughly 3.5 years post-referral, compared to only 27.3% of youths who underwent a RJ surrogate dialogue facilitation.[footnoteRef:9] The researchers believe that this discrepancy (a nearly 50% drop in recidivism between the two groups) can be attributed to a greater understanding and empathy developed by offenders in restorative dialogue, which produces both emotional and behavioral changes.[footnoteRef:10] Similarly, Criminologist Lawrence Sherman reviewed seven field trials of restorative justice diversions and found that, in each of them, the diversion program worked at least as well as formal prosecution in preventing recidivism.[footnoteRef:11] In two of the trials, the recidivism rate was lower for those who had undergone restorative justice.[footnoteRef:12] These studies demonstrate that from a purely pragmatic perspective, diversion programs are significantly better at reducing recidivism than the traditional system.[footnoteRef:13]  [8:  Avery Calhoun & William Pelech, Responding to Young People Responsible for Harm: A Comparative Study of Restorative and Conventional Approaches, 13 CONTEM. JUST. REV. 287, 302 (2010).]  [9:  Jeff Bouffard, Maisha Cooper & Kathleen Bergseth., The Effectiveness of Various Restorative Justice Interventions on Recidivism Outcomes Among Juvenile Offenders, 15 YOUTH VIOLENCE AND JUV. JUST. 1, 10 (2017).]  [10:  Id. ]  [11:  Lawrence W. Sherman, Heather Strang & Daniel J. Woods, RECIDIVISM PATTERNS IN THE CANBERRA REINTEGRATIVE SHAMING EXPERIMENTS (2000).]  [12:  Id.]  [13:  See generally Holly A. Wilson & Robert D. Hoge, The Effect of Youth Diversion Programs on Recidivism: A Meta-Analytic Review, 40 CRIM. JUST. AND BEHAV. 497 (2013). ] 

II. Restorative Justice programs have been found to be effective even without victim participation. 

An important tenet of restorative justice is accountability to the victim, but there are times when a victim may be unable or unwilling to participate. The use of a surrogate—someone who stands in place of the victim—is a well-established RJ practice. The ABA notes that, “when the person who was harmed refuses to participate, the use of a victim surrogate allows an offending party to participate in the process—and gain from its benefits. A victim surrogate stands in the shoes of, but does not role-play, as the person who was harmed. The most effective victim surrogates are those who have lived through a situation similar to the case at hand.”[footnoteRef:14] While restorative justice, at its core, is meant to restore the victim, i.e. repair the harm caused, the discipline is equally as interested in healing the offender, both for the offender’s own intrinsic good and for the safety of the community. Therefore, it would be a mistake to assume that RJ’s efficacy is lessened without a participating victim. Indeed, if the metric by which restorative justice’s success is measured is reduced recidivism, dialogue involving surrogates is sometimes more effective.[footnoteRef:15] In order to understand why, it’s important to understand the basics of the psychology behind restorative justice. [14:  Kristen Blankley, American Bar Association, “Expanding Options for Restorative Justice: When a Victim Decides Not to Participate, the Use of Surrogates Can Bring Cases to the Table,” DISPUTE RESOLUTION MAGAZINE (Mar. 31, 2020).]  [15:  Id. ] 

In 1989, criminologist John Braithwaite coined the term Reintegrative Shaming Theory (RST), which has been widely used to explain why RJ interventions are effective. This theory distinguishes two types of shaming: stigmatic shaming and reintegrative shaming.[footnoteRef:16] Stigmatic shaming implies treating the offender as the problem, communicating disapproval disrespectfully, and labeling the offender as a bad person.[footnoteRef:17] This is the standard model of American criminal court. Conversely, reintegrative shaming implies communicating disapproval toward the delinquent act (instead of toward the person) and works to dispel outright disapproval with clear gestures of forgiveness and reacceptance into the community.[footnoteRef:18] While the former is thought to increase criminal behavior, the latter has been associated with future law compliance.[footnoteRef:19] Trained restorative justice facilitators are able to distinguish between these two and aid the participants in taking responsibility while not identifying the harm caused as an irredeemably intrinsic part of who they are as a person. [16:  JOHN BRAITHWAITE, CRIME, SHAME AND REINTEGRATION (1989). ]  [17:  See Nathan Karris & Shadd Maruna, Shame, Shaming and Restorative Justice: A Critical Appraisal, in HANDBOOK OF RESTORATIVE JUSTICE: A GLOBAL PERSPECTIVE 452–62 (Dennis Sullivan et. al., eds., 2005); Ibolya Losoncz & Graham Tyson, Parental Shaming and Adolescent Delinquency: A Partial Test of Reintegrative Shaming Theory, 40 AUSTL. & N.Z. J. OF CRIMINOLOGY 161 (2007); Hee Joo Kim, et. al, The Effectiveness of Reintegrative Shaming and Restorative Justice Confs.: Focusing on Juvenile Offenders’ Perceptions in Australian Reintegrative Shaming Experiments, 56 INT’L J. OFFENDER THERAPY AND COMP. CRIMINOLOGY 1063 (2012).]  [18:  Eliza Ahmed, et. al., Part III. Shame Management: Regulating Bullying, in SHAME MANAGEMENT THROUGH REINTEGRATION (2001).]  [19:  BRAITHWAITE, supra note 16. ] 

Research supports the efficacy of surrogates. In a study of 205 pre-adjudication juveniles engaging in restorative justice in the Midwest between September 2018 and March 2020 (84% involving the use of a surrogate), researchers found that conferences with a surrogate victim had a higher probability of completing their reparation agreement than conferences with actual victims, while controlling for the number of terms.[footnoteRef:20] [20:  Anne Hobbs, et. al., Variations in Victim Presence in Restorative Youth Conferencing Programs: The Use of Surrogate Victims Increases Reparation Completion, 87 CRIMINOLOGY AND CRIM. JUST. FAC. PUBL’NS. 1, 19 (2021).] 

Specifically, “apologies delivered to surrogate victims were rated greater in remorse and potential for dispute resolution than those offered to direct victims; indicating perhaps, that potential emotional responses to meeting with the actual victim (fear, defensiveness, anxiety) may outweigh the internal change we hope youthful offenders undergo through the process (understanding, remorse, empathy, vulnerability).”[footnoteRef:21] After all, conferences with actual victims may tend to involve disapproval toward the offender (stigmatic shaming), as compared to a surrogate who may be able to disapprove of the delinquent act (reintegrative shaming).[footnoteRef:22] Additionally, “surrogates are trained, and actual victims may not undergo training. As such, they may learn techniques for developing reparation agreements and engaging youth offenders during the conference that untrained actual victims may not inherently possess.”[footnoteRef:23] [21:  Id. at 18.]  [22:  Ahmed et al., supra note 18; BRAITHWAITE, supra note 16.]  [23:  Hobbs, et. al., supra note 20, at 19.] 

III. Restorative Justice is Appropriate and Effective for Violent and Bias-Based Crimes.
It may be tempting to assume that restorative justice, as a less punitive approach, should be reserved for lesser offenses that don’t involve violence or harm to another person. However, research over the last decade consistently shows that the opposite is true—restorative justice is most effective when it involves a severe, violent offense.[footnoteRef:24] One study found that annual offending rates among participating individuals dropped by 38 crimes per 100 offenders for violent offenses as compared with those processed through the courts.[footnoteRef:25] The effectiveness was much lower for property offenses (6 crimes per 100 offenders). Likewise, a 2014 systematic literature review of juvenile justice programs throughout the country found that restorative justice was more effective (i.e. caused lower recidivism) for violent offenses.[footnoteRef:26]  [24:  Kathleen J. Bergseth & Jeffrey A. Bouffard, Examining the Effectiveness of a Restorative Justice Program for Various Types of Juvenile Offenders, 57 INT’L J. OFFENDER THERAPY AND COMPAR. CRIMINOLOGY, 1054 (2013). ]  [25:  Sherman, Strang & Woods, supra, note 11. ]  [26:  Lawrence W. Sherman, et. al., Are Restorative Justice Confs. Effective in Reducing Repeat Offending? Findings from a Campbell Systematic Review, 31 J. QUANTITATIVE CRIMINOLOGY, 1 (2015). ] 

Additionally, organizations across the country regularly address bias-based/hate crimes through restorative justice, including Oakland’s Community Works West (which facilitated a restorative conference following the vandalizing of a mosque), Brooklyn’s Common Justice (which facilitated a restorative conference after a young woman was badly beaten on the subway in an anti-Semitic attack) and Washington D.C.’s Office of the Attorney General, which in 2016 launched the nation’s first restorative justice program housed within a prosecutor’s office, and used RJ to address a 16 year old involved in a group assault of a transgender woman.[footnoteRef:27] Reintegrative shaming, the crucial tenet of restorative justice, can be used to educate an offender on the harm caused without creating a perception of condemnation, which would make genuine change and remorse difficult. [27:  Stanford L. Sch. L. And Pol’y Lab & The Brennan Ctr. for Just., Exploring Alternative Approaches to Hate Crimes 19-20 (June 2021). ] 

*  *  *
[bookmark: hisher]Restorative justice programming would allow [CLIENT] to demonstrate and build on his strengths, take responsibility for his actions, and remedy the concerns that led to his involvement in the system in the first place. It would also better serve the system’s interests in protecting public safety and would do more to make the victim whole than a probationary sentence ever could. [INSERT DETAILS OF YOUR RESTORATIVE JUSTICE PROGRAM HERE.] For these reasons, [CLIENT] respectfully requests this Court consider a diversionary sentence in lieu of probation. 
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