MOTION TO SUPPRESS STATEMENT AFTER INVOCATION OF FIFTH AMENDMENT RIGHT TO COUNSEL

When [CLIENT] told officers, “I think it’d probably be a good idea for me to get an attorney,” the implication was clear. [CLIENT] wanted help in navigating the inherent pressures of the interrogation environment – help that the Miranda rights the police had just read to him promised. Miranda v. Arizona, 384 U.S. 436, 467-69 (1966). But instead of providing him with that help, the police ignored his invocation of the right to counsel and continued to question him, communicating to him that his rights would not be honored. Social science research shows that reasonable listeners overwhelmingly interpret statements just like [CLIENT’s] as invoking the Miranda right to counsel and that it was unreasonable of these police officers to ignore his clear request for the assistance of counsel. Roseanna Sommers & Kate Weisburd, “Legally Magic” Words: An Empirical Study of the Accessibility of Fifth Amendment Rights, 119 NW. U. L. REV. 1, 6 (2024). Once [CLIENT] clearly invoked his right to counsel, the police were obligated to cease questioning immediately. Edwards v. Arizona, 451 U.S. 477, 484-85 (1981) (“[A]n accused . . . having expressed his desire to deal with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him.”). 
Not only did the officer’s conduct here violate Miranda, it also rendered [CLIENT’s] subsequent statement involuntary under the Due Process Clause. See Brown v. Mississippi, 297 U.S. 278, 285-86 (1936). When officers ignored [CLIENT’s] invocation of the right to counsel, the message that they conveyed was clear: [CLIENT’s] rights did not matter in that interrogation room. To get out, he had to talk. And no cry for help mattered. Because the police may not overbear the will of a suspect to get a statement, [CLIENT’s] statement should also be suppressed as involuntarily given.


I. [CLIENT]’s statement was a clear invocation of his right to speak with an attorney. 

In United States v. Davis, 512 U.S. 452, 459 (1994), the United States Supreme Court held that a suspect who wants to assert the right to counsel in an interrogation environment “need not speak with the discrimination of an Oxford don.” Rather, the suspect must articulate the desire to have counsel present “sufficiently clearly that a reasonable police officer … would understand the statement to be a request for an attorney.” Id. Lower courts have interpreted the Davis “reasonable police officer” standard as synonymous with a “reasonable listener” standard. See, e.g., United States v. Cowette, 88 F.4th 95, 100 (1st Cir. 2023) (A suspect’s words should be “understood as ordinary people would understand them.”); Jones v. Cromwell, 75 F.4th 722, 726 (7th Cir. 2023) (noting that the critical question is whether a “suspect’s words alone are ambiguous as understood by ordinary people”); Sessoms v. Grounds, 776 F.3d 615, 628 (9th Cir. 2015) (“As the Supreme Court has recognized, requests for counsel are to be understood as ordinary people would understand them.” (internal quotation marks omitted)). And social science research shows that reasonable listeners overwhelmingly understand statements like [CLIENT’s] as clear invocations of the right to counsel. Roseanna Sommers & Kate Weisburd, “Legally Magic” Words: An Empirical Study of the Accessibility of Fifth Amendment Rights, 119 NW. U. L. REV. 1, 6 (2024).
A law professor and social scientist at the University of Michigan Law School and a law professor at UC San Francisco Law School conducted a comprehensive study to empirically understand what language ordinary people think is necessary to invoke the right to counsel. Id. Professors Sommers and Weisburd described a fictional case involving an individual accused of car theft to 1,718 participants. Id. at 21. Participants were divided into three different experimental groups, with each group being told that the suspect made a different statement after the Miranda warnings were given. One group was told that the suspect said that he wanted to talk to a lawyer; another was told the suspect said, “I think it’d probably be a good idea for me to get an attorney”; and the third group was told that the suspect said, “I’m not sure if I should get a lawyer.” Id. at 30. Participants in each condition were asked (1) if the suspect had invoked his right to counsel and (2) if the police must now stop questioning the suspect if no lawyer was present and available.
In all three conditions, the researchers found that “a majority of participants thought [the suspect] had invoked his right to counsel such that the police were required to stop questioning him.” Id. at 31; see Figure 1. 
Figure 1
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Notably, 91.98% of ordinary listeners believed that a person who used the exact language that [CLIENT] used had invoked the right to counsel. Id. at 31.
Professors Sommers and Weisburd did another iteration of their study in which they surveyed participants about fourteen different possible suspect statements in response to the reading of the Miranda warnings and asked, for each statement, if study participants believed the suspect was attempting to invoke the right to counsel and also whether the attempt was successful (because the invocation was clear). The majority of participants believed that each statement was a clear and successful invocation of the right to counsel. Id. at 37; see Table 1. 

Table 1 
	
	
Statement
	Percentage of Respondents Who Believed the Suspect Was Attempting to Invoke
	Percentage of Respondents Who Believed the Suspect Had Successfully Invoked

	“I’d rather talk to an attorney first before I do that.” (said in reference to providing a written statement to the police)
	91%
	89%

	“I think I would rather have an attorney here to speak for me.”
	91%
	87%

	“Can I get a lawyer?”
	89%
	83%

	“I’ll be honest with you, I’m scared to say anything without talking to a lawyer.”
	83%
	75%

	“I think I probably should change my mind about the lawyer now . . . I think I need some advice here.”
	77%
	77%

	“I think it’d probably be a good idea for me to get an attorney.” 
	86%
	81%

	“I’d rather have my attorney here if you’re going to talk stuff like that.”
	90%
	87%

	“Maybe I should talk to a lawyer.”
	82%
	72%

	“I don’t want to talk about this no more.”
	70%
	63%

	“I think it’s about time for me to stop talking.”
	67%
	67%

	“I ain’t saying nothing.” 
	65%
	65%

	“I don’t want to talk to you.”
	60%
	60%

	“I ain’t talking no more and we can leave it at that.”
	66%
	66%

	“I plead the fifth commandment.” 
	55%
	55%



Once again, the vast majority of participants believed that the very statement [CLIENT] made to the police – “I think it’d probably be a good idea for me to get an attorney” – was an invocation of the right to counsel. Id. at 36. 
This research shows that the mere fact that a statement is phrased as a question or has some tentative or hedging language in it does not matter under a “reasonable listener” standard. Professors Sommers and Weisburd found that, “[w]hen it comes to asking for a lawyer, ordinary people seem unperturbed by conditional statements, questions, hedges, or softened language.” Id. at 6. Linguists have also explained that softened language “simply reflect[s] the way ordinary people are inclined to express requests, particularly requests directed to persons in authority.” David Aram Kaiser & Paul Lufkin, Deconstructing Davis v. United States: Intention and Meaning in Ambiguous Requests for Counsel, 32 HASTINGS CONST. L.Q. 737, 758 (2005). When evaluating statements made by suspects, officers should not “toss overboard logic, common sense, and context.” Sessoms, 776 F.3d at 628. “If most ordinary people would easily recognize a given utterance as an attempt to invoke one’s right [to counsel], it stands to reason that reasonable officers would easily recognize it, too.” Sommers & Weisburd, supra, at 6. To understand the “reasonable listener” then, it is critical to consider what words and phrases ordinary members of the public believe are sufficient to invoke the right to counsel. “If people’s intuitions are systematically out of step with the standards set by courts, it suggests that core procedural rights are effectively placed out of their reach by esoteric standards,” which, in turn, will undermine the public’s faith in the legal standards and their faith in the legitimacy of the system. Id. at 5. 
Professors Sommers and Weisburd also found that reasonable listeners are significantly more likely to perceive a statement as an invocation of the right to counsel when the statement contains the word “lawyer’ or “attorney.” As the gray cells in Table 1 show, participants interpreted 84% of the statements mentioning a lawyer or attorney as invoking the right to counsel as compared to a 67% invocation rate for statements that did not mention counsel. This makes intuitive sense – reasonable listeners believe that that the words “lawyer” and “attorney” are “formalistic trigger words” that distinctly establish an invocation. Id. at 38. Because [CLIENT] explicitly mentioned an attorney in his request, the police – like the reasonable listeners in the Sommers-Weisburd studies – should have understood that [CLIENT] wanted to speak with a lawyer. 
In line with this social science research, courts around the country have regarded invocations similar to [CLIENT’s] to be clear and unambiguous invocations of the right to counsel. See, e.g., Wood v. Ercole, 644 F.3d 83, 91 (2d Cir. 2011) (“I think I should get a lawyer” is an unambiguous invocation); United States v. Lee, 413 F.3d 622, 625-27 (7th Cir. 2005) (“Can I have a lawyer?” is an unambiguous invocation); United States v. Seppalla, No. 16-CR-436 (KMW), 2017 WL 5633167, at *3 (S.D.N.Y. Nov. 22, 2017) (“Do I have an opportunity to call an attorney?” is an unambiguous invocation). 
Because both science and law show that [CLIENT’s] statement was a clear invocation of his right to counsel, questioning should have immediately terminated until a lawyer was provided. See Edwards, 451 U.S. at 484 (“[T[he assertion of the right to counsel was a significant event and … once exercised by the accused, ‘the interrogation must cease until an attorney is present.’”). When questioning continued, [CLIENT]’s constitutional rights were violated. Id. at 481, 485 (“[T]he fruits of the interrogation initiated by the police . . . could not be used against Edwards” because “the use of Edwards’ confession against him at trial violated his rights under the Fifth and Fourteenth Amendments.”). As a result, [CLIENT]’s post-invocation statements must be suppressed. 
II. Alternatively, if this Court believes that there was any ambiguity in [CLIENT]’s statement, it should join other states in holding that officers have a duty to clarify ambiguous invocations. 

For the reasons discussed above, both social science research and law indicate that [CLIENT]’s statement was a clear invocation of his right to counsel. But, should this Court disagree, it should join other states around the country in holding that police have a duty to clarify ambiguous statements of invocation. The United States Supreme Court, in Davis, noted that “when a suspect makes an ambiguous or equivocal statement it will often be good police practice for the interviewing officers to clarify whether or not he actually wants an attorney. Clarifying questions help protect the rights of the suspect by ensuring that he gets an attorney if he wants one.” Davis, 512 U.S. at 461. In fact, the officers in Davis did just that. According to the “uncontradicted testimony” of one of the interviewing agents, when Mr. Davis noted, “maybe I should talk to a lawyer,” officers immediately clarified: 
“[We m]ade it very clear that we're not here to violate his rights, that if he wants a lawyer, then we will stop any kind of questioning with him, that we weren't going to pursue the matter unless we have it clarified is he asking for a lawyer or is he just making a comment about a lawyer.” 

Id. at 455. Several states, picking up on the Court’s recommendation in Davis, now require officers to clarify ambiguous invocations. See, e.g., State v. Hoey, 881 P.2d 504 (Haw. 1994) (requiring officers to clarify ambiguous invocations); State v. Alston, 10 A.3d 880 (N.J. 2011) (officer has duty to “clarify with the suspect in order to correctly interpret the statement”); State v. Reed, 627 A.2d 630 (N.J. 1993) (same); State v. Purcell, 331 Conn. 318, 361-62 (Conn. 2019) (If a “suspect makes an equivocal statement that arguably can be construed as a request for counsel, interrogation must cease except for narrow questions designed to clarify the earlier statement and the suspect’s desire for counsel.”); State v. Robinson, 427 N.W.2d 217, 223 (Minn. 1988) (“When a suspect indicates by an equivocal or ambiguous statement, which is subject to a construction that the accused is requesting counsel, all further questioning must stop except that narrow questions designed to ‘clarify’ the accused’s true desires respecting counsel may continue.”); State v. Risk, 598 N.W.2d 642, 648 (Minn. 1999) (same).
In State v. Hoey, the Hawaii Supreme Court explained how a duty to clarify honors a suspect’s freedom to speak while also not creating a burdensome standard for officers: 
[T]wo precepts have commanded broad assent: that the Miranda safeguards exist to assure that the individual's right to choose between speech and silence remains unfettered throughout the interrogation process, and that the justification for Miranda rules, intended to operate in the real world, must be consistent with practical realities. A rule barring government agents from further interrogation until they determine whether a suspect's ambiguous statement was meant as a request for counsel fulfills both ambitions. It assures that a suspect's choice whether or not to deal with police through counsel will be scrupulously honored, and it faces both the real-world reasons why misunderstandings arise between suspect and interrogator and the real-world limitations on the capacity of police and trial courts to apply fine distinctions and intricate rules.

Hoey, 881 P.2d at 523 (quoting Davis, 512 U.S. at 468-9 (Souter, J., concurring)). A duty-to-clarify rule is “good police practice,” bridges the gap between public perception of the right to counsel and judicial understanding, and scrupulously honors a suspect’s right to counsel in interrogation settings. Davis, 512 U.S. at 461. 
Here, even after [CLIENT] expressed a desire to speak with a lawyer, police interrogators moved on. They didn’t acknowledge [CLIENT]’s statement, didn’t ask [CLIENT] for clarification, and did not tell [CLIENT] that they would stop their interrogation if he clearly stated that he wanted to speak with a lawyer. The lack of response to [CLIENT]’s statement made one thing clear to [CLIENT]: that his request did not matter. [CLIENT]’s right to counsel was not scrupulously honored. Because officers did not clarify whether [CLIENT] wanted to invoke his right to counsel after [CLIENT] specifically mentioned the possibility of speaking with an attorney, his post-invocation statement should be suppressed. 
III. By ignoring [CLIENT]’s stated desire to speak with an attorney, the police communicated that [CLIENT] had no ability to seek help or get out of the interrogation environment unless he confessed, which meant that his resulting statement was involuntary. 

Not only did the officer’s conduct here violate Miranda, it also rendered [CLIENT’s] subsequent statement involuntary under the Due Process Clause. Custodial police interrogation creates an inherently coercive environment. Miranda, 384 U.S. at 457-58 (“It is obvious that such an interrogation environment is created for no purpose other than to subjugate the individual to the will of his examiner.”). The United States Supreme Court has long been clear that, when police overbear a suspect’s will through the use of improper police tactics, any use of the resulting involuntary statement offends due process. See Brown, 297 U.S. at 286-87. 
When the officers ignored [CLIENT’s] invocation of the right to counsel, they trammeled on his Miranda rights. Social science research now shows what message that conveyed to [CLIENT]. According to the Sommers-Weisburd study, 92.87% of people who heard a statement identical to [CLIENT’s] believed that it required the officers to terminate questioning until a lawyer was present. Sommers & Weisburd, supra, at 31. [CLIENT]’s understanding was no different. When he told officers that “[i]t’d probably be a good idea for me to get an attorney,” he was asking for help and believed that making such a statement would entitle him to help and end the questioning until an attorney arrived. Feeling the pressure and compulsion inherent in the interrogation room, [CLIENT] realized that he could move forward alone. The interrogators decision to ignore his invocation and continue questioning him clearly conveyed to [CLIENT] that his rights did not matter in that interrogation room. His cry for help did not matter. No help would be provided. The interrogators would not stop questioning him, and he was on his own. The only way out of the interrogation – the only way to get help – was to give the police what they wanted: a statement. Because the police may not overbear the will of a suspect this way just to get a statement, [CLIENT’s] statement should also be suppressed as involuntarily given.
* * *
[bookmark: _GoBack][CLIENT]’s statement that “it’d probably be a good idea for me to get an attorney” was a clear statement that a resounding majority of ordinary American listeners hear as an invocation of the right to counsel and that the police in this case should have interpreted as a clear request for the assistance of counsel. This Court should not enforce unduly esoteric and formalistic standards that put constitutional rights out of the reach of ordinary people, the very people they are designed to protect. At a minimum, if an officer is confused by a clear statement, the officer should have a duty to clarify before proceeding with an interrogation. Because the officers here did not stop their questioning after [CLIENT]’s clear invocation and failed to clarify the meaning of client’s request for help, they necessarily conveyed that [CLIENT’s] rights would not be honored and that he had no way to get out of that room to get help unless he gave them a statement. That made his resulting statement the involuntary product of an overborne will. For all these reasons, [CLIENT’s] statement should be suppressed.
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