[NOTE:  This motion contains three different versions of a cloaking or perspective-switching jury instruction designed to combat implicit racial biases (one adapted from research, one from the American Bar Association, and one from California). The one adapted from research is probably the best version to propose, but you should research what instructions your jurisdiction currently gives and think about the likelihood of adoption in your jurisdiction before deciding which version to propose.  It is also possible to advocate for one and then rely on another as a fallback position.]

MOTION TO INCLUDE [REVISED] JURY INSTRUCTION ON IMPLICIT RACIAL BIAS
	The right to an impartial jury is a core constitutional protection afforded to all criminal defendants under the Fifth and Sixth Amendments.[footnoteRef:1] The Supreme Court has repeatedly held that protecting against juror bias is necessary to safeguard the right to an impartial jury.[footnoteRef:2] Courts have identified racial bias in particular as a uniquely vehement threat to jury impartiality.[footnoteRef:3] While voir dire screens out jurors who have explicit racial biases, it is less effective at identifying implicit—or unconscious—racial biases, precisely because prospective jurors are unaware of these biases. Beyond merely informing jurors about implicit bias, research shows that asking jurors to use mental imagery when making their assessments is a more effective way to have jurors identify and confront their otherwise unconscious racial biases.[footnoteRef:4] Inviting jurors to consider if their impressions of a person would change if that person were a different race counteracts implicit biases.[footnoteRef:5] Some jurisdictions have adopted racial bias jury instructions that use mental imagery this way to combat biases. This Court should do the same and give jurors the attached racial bias instruction to protect [CLIENT’s] constitutional right to a fair trial with an impartial jury.   [1:  U.S. CONST. AMEND. VI (“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury….”); Peters v. Kiff, 407 U.S. 493, 501 (1972) (“[T]he Due Process Clause protects a defendant from jurors who are actually incapable of rendering an impartial verdict, based on the evidence and the law.”); Press-Enterprise Co. v. Superior Court, 464 U.S. 501, 508 (1984) (“No right ranks higher than the right of the accused to a fair trial.”); Irvin v. Dowd, 366 U.S. 717, 722 (1961) ("[T]he right to jury trial guarantees to the criminally accused a fair trial by a panel of impartial, ‘indifferent’ jurors. The failure to accord an accused a fair hearing violates even the minimal standards of due process.”); United States v. Boney, 977 F.2d 624, 633 (D.C. Cir. 1992) (“The Supreme Court has stressed repeatedly that the touchstone of the guarantee of an impartial jury is a protection against juror bias.”).  ]  [2:  See, e.g., McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548, 554 (1984) (“One touchstone of a fair trial is an impartial trier of fact—‘a jury capable and willing to decide the case solely on the evidence before it.’”).]  [3:  See, e.g., Rose v. Mitchell, 443 U.S. 545, 555 (1979) (“Discrimination on the basis of race, odious in all aspects, is especially pernicious in the administration of justice.”).]  [4:  Irene V. Blair et al., Imagining Stereotypes Away: The Moderation of Implicit Stereotypes Through Mental Imagery, 81 J. PERSONALITY & SOC. PSYCH. 828, 837-38 (2001).]  [5:  Id. at 829.] 

I. Social Science Demonstrates that Unconscious Racial Bias is Pervasive and Drives Jury Outcomes.

Implicit racial bias is ubiquitous and compromises individuals’ capacity to make fair and unbiased decisions, especially when the subject of the decision is African American.[footnoteRef:6] Research shows that people are significantly more likely to subconsciously attribute criminality to a Black person than a non-Black person.[footnoteRef:7] All individuals, regardless of race, make this implicit association between Black people and criminality.[footnoteRef:8] Neuroscientists have confirmed the existence of this implicit racial bias using functional Magnetic Resonance Imaging (fMRI) to monitor brain activity directly.[footnoteRef:9]  [6:  See PAMELA M. CASEY ET AL., HELPING COURTS ADDRESS IMPLICIT BIAS A-6 (Nat’l Ctr. for State Courts 2012) (“[M]ost whites (and Asians, Latinos, and American Indians) show an implicit attitude in favor of whites over blacks…"); see also Charles R. Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with Unconscious Racism, 39 STAN. L. REV. 317, 322 (1987) (“[Americans] inevitably share many ideas, attitudes, and beliefs that attach significance to an individual’s race and induce negative feelings and opinions about nonwhites. To the extent that this cultural belief system has influenced all of us, we are all racists. At the same time, most of us are unaware of our racism.”); Jeffrey J. Rachlinski et al., Does Unconscious Racial Bias Affect Trial Judges?, 84 NOTRE DAME L. REV. 1195, 1197 (2009) (“Researchers have found that most people, even those who embrace nondiscrimination norms, hold implicit biases that might lead them to treat black Americans in discriminatory ways.”); David L. Faigman et al., The Matter of Fit: The Law of Discrimination and the Science of Implicit Bias, 59 HASTINGS L.J. 1389, 1434 (2008) (“There is good reason to be confident in the robustness of the phenomenon of implicit bias. The research literature is vast and deep.”); Kurt Hugenberg & Galen V. Bodenhausen, Facing Prejudice: Implicit Prejudice and the Perception of Facial Threat, 14 PSYCH. SCIENCE 640, 643 (2003) (“Compared with individuals low in implicit prejudice, those high in implicit prejudice saw hostility as lingering longer and appearing more quickly on the faces of African Americans. Thus, stereotypic expectancies appear to penetrate a fundamental aspect of on-line person perception. These findings add to the evidence from social cognition research showing that relatively low-level cognitive processes such as attention and encoding are subject to the effects of stereotypes and prejudice.”); Nilanjana Dasgupta et al., Automatic Preference for white Americans: Eliminating the Familiarity Explanation, 36 J. EXPERIMENTAL SOC. PSYCH. 316, 325 (2000) (concluding that individuals’ automatic “white” preference exists independently of those individuals’ level of familiarity with the stimuli used (e.g. “white” or “black” names)); Evan P. Apfelbaum et al., Seeing Race and Seeming Racist? Evaluating Strategic Colorblindness in Social Interaction, 95 J. PERSONALITY & SOC. PSYCH. 918, 919 (2008) (“[R]esearch indicates that people are not, by any means, actually colorblind perceivers in most instances.”).]  [7:  Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and Visual Processing, 87 J. PERSONALITY & SOC. PSYCH. 876, 889 (2004) (confirming psychological association between race and criminality by finding that “[w]hen officers were given no information other than a face and when they were explicitly directed to make judgments of criminality, race played a significant role in how those judgments were made. Black faces looked more criminal to police officers; the more Black, the more criminal.”); see also The Sentencing Project, Report of The Sentencing Project to the United Nations Human Rights Committee Regarding Racial Disparities in the United States Criminal Justice System, at 4 (Aug. 2013) (“Extensive research has shown that … the vast majority of Americans of all races implicitly associate black Americans with adjectives such as ‘dangerous,’ ‘aggressive,’ ‘violent,’ and ‘criminal.’”).]  [8:  Andrea D. Lyon,  Race Bias and the Importance of Consciousness for Criminal Defense Attorneys, 35 SEATTLE U. L. REV. 755, 760 (2012) (“[I]mplicit bias is not just a problem for white people—people of all colors have racial bias, even biases towards people that look like them. Even those within marginalized groups have biases against one another because they internalize the majority’s stereotypes.”); see also Brian A. Nosek et al., Harvesting Implicit Group Attitudes and Beliefs From a Demonstration Web Site, 6 GROUP DYNAMICS 101, 105 (2002) (although Black students showed a strong explicit preference for Black over White, the implicit measure revealed that even “Black respondents showed a weak preference for White over Black.”); Leslie Ashburn-Nardo et al., Black Americans’ Implicit Racial Associations and Their Implications for Intergroup Judgment, 21 SOC. COGNITION 61, 80 (2003) (“[M]ounting evidence suggests that many—though not all—black individuals do hold outgroup-favoring associations at the implicit level. The present research demonstrates that the associations not only appear to be widely held, but they also have important implications.”) (internal citations omitted); Joshua Correll et al., The Police Officer’s Dilemma: Using Ethnicity to Disambiguate Potentially Threatening Individuals, 83 J. PERSONALITY & SOC. PSYCH. 1314, 1314 (2002) (finding “equivalent levels of bias among both African American and white participants in a community sample” in an exercise requiring participants to make quick decisions about whether to “shoot” or “not shoot”); Robert W. Livingston, The Role of Perceived Negativity in the Moderation of African Americans’ Implicit and Explicit Racial Attitudes, 38 J. EXPERIMENTAL SOC. PSYCH. 405, 411 (2002) (“The present research further suggests, however, that African Americans are not only aware of the negativity that whites feel toward Blacks, but that this negativity may become part of the implicit attitude toward the in-group itself.”).]  [9:  Elizabeth A. Phelps et al., Performance on Indirect Measures of Race Evaluation Predicts Amygdala Activation, 12 J. COGNITIVE NEUROSCI. 729 (2000) (fMRI revealed that the magnitude of amygdala blood-oxygen-level dependent responses in white Americans viewing the faces of unfamiliar Black (but not white) faces was significantly correlated with measures of individuals’ implicit, but not explicit, race-related behavioral attitudes. The correlation was eliminated when the Black faces were famous, positively regarded individuals.); see also Damian Stanley et al., The Neural Basis of Implicit Attitudes, 17 CURRENT DIRECTIONS IN PSYCH. SCI. 164, 169 (2008) (“Recent efforts to elucidate the neural basis of implicit attitudes have identified a likely subset of brain regions, including the amygdala, dlPFC, and ACC, whose activity reflects the automatic expression, detection, and cognitive regulation of race-related implicit attitudes.”).  ] 

	These implicit biases translate into prejudicial decisionmaking.[footnoteRef:10] In the criminal trial context, empirical research shows that implicit racial bias leads jurors to view Black defendants as more likely to be guilty than white defendants in otherwise identical cases. Professors of Law and Psychology explored this question by developing a new version of the Implicit Association Test (“IAT”) – a computer-based test commonly used in psychological research to measure implicit biases by analyzing how quickly subjects identify certain characteristics with the faces of people of different races.[footnoteRef:11] The researchers developed a “Black/White, Guilty/Not Guilty IAT” to examine whether people implicitly associate Black faces with criminal guilt and whether IAT responses could predict how mock jurors would evaluate ambiguous trial evidence. The study subjected 67 jury-eligible undergraduate and graduate students to several measures, including the “Black/White, Guilty/Not Guilty IAT” and a “robbery evidence-evaluation task.”[footnoteRef:12] The researchers found a connection between race and determinations of guilt:   [10:  Jerry Kang, Trojan Horses of Race, 118 HARV. L. REV. 1489, 1493-94 (2005) (“[R]esearch demonstrates that most of us have implicit biases in the form of negative beliefs (stereotypes) and attitudes (prejudice) against racial minorities. . . . [t]hese implicit biases have real-world consequences—not only in the extraordinary case of shooting a gun, but also in the more mundane, everyday realm of social interactions.”); Christine Jolls & Cass R. Sunstein, The Law of Implicit Bias, 94 CALIF. L. REV. 969, 996 (2006) (“It is now clear that implicit bias is widespread, and it is increasingly apparent that actual behavior is often affected by it….”); John T. Jost et al., The Existence of Implicit Bias Is Beyond Reasonable Doubt: A Refutation of Ideological and Methodological Objections and Executive Summary of Ten Studies that No Manager Should Ignore, 29 RESEARCH IN ORG. BEHAVIOR 39, 39 (2009) (“[R]esearchers have identified the existence and consequences of implicit bias through well-established methods based upon principles of cognitive psychology that have been developed in nearly a century’s worth of work. . . . These studies reveal that students, nurses, doctors, police officers, employment recruiters, and many others exhibit implicit biases with respect to race . . . . [P]articipants’ implicit associations do predict socially and organizationally significant behaviors….”).]  [11:  Justin D. Levinson et al., Guilty By Implicit Racial Bias: The Guilty/Not Guilty Implicit Association Test, 8 OHIO ST. J. CRIM. L. 187, 207 (2010).]  [12:  Id. at 201-203. (“The evidence evaluation task presented participants with the story of an armed robbery. After reading the story, participants viewed a series of crime scene photos and were primed with either a photo of a dark skinned perpetrator or light skinned perpetrator. Participants were then presented with a list of individual pieces of evidence, and asked to score each piece of evidence based on whether it tended to indicate that the defendant was guilty or not guilty. Finally, participants were also asked to decide whether the defendant was guilty or not guilty, both on a dichotomous scale and on a continuous scale.”)] 

First, we found that participants held implicit associations between Black and Guilty. Second, we found that these implicit associations were meaningful—they predicted judgments of the probative value of evidence. . . . These findings, taken together, raise questions about racial justice in the law and present evidence to challenge the integrity of the presumption of innocence.[footnoteRef:13]  [13:  Id. at 207; see also Justin D. Levinson & Danielle Young, Different Shades of Bias: Skin Tone, Implicit Racial Bias, and Judgments of Ambiguous Evidence, 112 W. VA. L. REV. 307, 319-326 (2010) (mock jurors found identical evidence to be more probative of guilt for Black defendants than white defendants even though when asked about the race of the masked robber, many could not recall it); Robert M. Entman & Kimberly A. Gross, Race to Judgment: Stereotyping Media and Criminal Defendants, 71 L. & CONTEMP. PROBS. 93, 97 (2008) (“[B]lack defendants in criminal cases are especially likely to be presumed guilty because they are subject to the stereotypes or heuristics that most whites apply to the category ‘black person.’”). ] 


Implicit racial biases against African Americans are not limited to racially charged crimes or to any particular subset of crimes.[footnoteRef:14] Implicit racial biases also affect how jurors remember the evidence adduced at trial.[footnoteRef:15] In one study, researchers presented 153 participants with the story of a robbery, followed by a distraction test, and then a series of recall questions.[footnoteRef:16] The study found that “participants had an easier time successfully recalling aggressive facts when the actor [in the story] was African American compared to when the actor was Caucasian.”[footnoteRef:17] These stereotype-related memory failures were also more common when individuals were stressed, distracted, or otherwise attention-depleted.[footnoteRef:18] This is a particularly troubling finding given that jurors are often overwhelmed with distracting details, have trouble attending to the detailed factual presentations of both sides, and can find it stressful to apply complex legal standards to conflicting testimony. “Taken as a whole, research on human memory processes indicates that people systematically and implicitly make stereotype-driven memory errors. It also indicates that these errors are likely to affect decision-making and that the nature of group deliberations is unlikely to help.”[footnoteRef:19] [14:  Samuel R. Sommers & Phoebe C. Ellsworth, White Juror Bias: An Investigation of Prejudice Against Black Defendants in the American Courtroom, 7 PSYCHOL. PUB. POL’Y & L. 201, 201 (2001) (“[C]ontemporary white jurors are more likely to demonstrate racial bias against a Black defendant in interracial trials without blatantly racial issues. Empirical data suggest that this pattern of bias is not limited to one type of crime or one type of racial issue.”).]  [15:  Justin D. Levinson, Forgotten Racial Equality: Implicit Bias, Decisionmaking, and Misremembering, 57 DUKE L.J. 345, 353 (2007) (“[I]mplicit racial bias automatically causes jurors (and perhaps even judges) to misremember case facts in racially biased ways. These racially biased memory errors will distort case facts in ways that are completely unknown to the juror but prejudicial to the legal actor (for example, a criminal defendant…)).”]  [16:  Id. at 390-97. ]  [17:  Id. at 398-99 (Participants who read about a black protagonist failed to recall just 19.8 percent of facts accurately relating to the actor’s aggressive actions, whereas participants who read about a white protagonist failed to recall 32.2 percent of these aggressive facts).]  [18:  Id. at 379-81.]  [19:  Id. at 389-90.] 

II. Voir Dire is Ineffective in Exposing and Addressing Unconscious Bias.

Criminal defendants have a constitutional right to inquire during voir dire about jurors’ potential racial bias.[footnoteRef:20] But voir dire is a crude and ineffective tool in identifying and screening out jurors affected by implicit racial bias.[footnoteRef:21] Indeed, many who seem expressly unbiased in voir dire may very well harbor some of the strongest implicit biases.[footnoteRef:22] Research has shown that “implicit attitudes of race and guilt are quite different from attitudes of race revealed by using explicit measures.”[footnoteRef:23]  In fact, in one study, “participants who reported feeling warmer towards African Americans actually showed more bias” against them.[footnoteRef:24] For these reasons, voir dire alone cannot ensure that a defendant receives the fair and impartial trial required by the Fifth and Sixth Amendments. [20:  See Powers v. Ohio, 499 U.S. 400, 415-16 (1991) (“[W]here racial bias is likely to influence a jury, an inquiry must be made into such bias.”) (quoting Ristaino v. Ross, 424 U.S. 589, 596 (1976)).]  [21:  Anna Roberts, (Re)forming the Jury: Detection and Disinfection of Implicit Juror Bias,  44 CONN. L. REV. 827, 839-40 (2012) (“[P]rocedures for removing biased jurors were established long before the existence and significance of implicit bias were widely known… The process of voir dire, the dialog with jurors during jury selection, has proven largely unable to detect or correct implicit bias in jurors.”); see also Jerry Kang et al., Implicit Bias in the Courtroom, 59 UCLA L. REV. 1124, 1179 (2012) (“[T]he [voir dire] interrogation process was designed to ferret out concealed explicit bias, not implicit bias.”); DERRICK A. BELL, RACE, RACISM, AND AMERICAN LAW 331 n.2 (6th ed. 2008) (“[E]ven the most extensive and penetrating voir dire will not screen the vast majority of bigoted jurors.”); United States v. Villar, 586 F.3d 76, 87 (1st Cir. 2009) (“While individual pre-trial voir dire of the jurors can help to disclose prejudice, it has shortcomings because some jurors may be reluctant to admit facial bias. In addition, visual observations of the jury by counsel and the court during trial are unlikely to identify jurors harboring racial or ethnic bias.”).]  [22:  See Justin D. Levinson et al., Guilty By Implicit Racial Bias: The Guilty/Not Guilty Implicit Association Test, 8 OHIO ST. J. CRIM. L. 187, 207 (2010).]  [23:  Id.]  [24:  Id.] 

III. Jury Instructions that Rely on Mental Imagery and Ask Jurors to Engage in a Cloaking or Perspective-Switching Exercise are More Effective at Counteracting Implicit Biases.

The standard instructions for jurors to “remain impartial” and to decide the case “based only on the evidence” do nothing to counter implicit racial bias.  In fact, a perfunctory warning to “avoid racial bias” may actually inflame the impact of unconscious biases.[footnoteRef:25] But that does not mean that nothing can be done to mitigate implicit biases. Instructions that ask jurors to confront their implicit biases and engage in thought experiments can measurably reduce individuals’ implicit racial bias, at least in the short-term.[footnoteRef:26] The proposed instruction hinges on one such active experience: transformative “mental imagery” that enables jurors to identify and confront their otherwise unconscious racial biases.  [25:  B. Keith Payne et al., Best Laid Plans: Effects of Goals on Accessibility Bias and Cognitive Control in Race-Based Misperceptions of Weapons, 38 J. EXPERIMENTAL SOC. PSYCH. 384 (2002) (concluding explicit instructions to avoid race may result in more stereotypic responses and, therefore, may be an ineffective bias-reduction approach.); see also PAMELA M. CASEY ET AL., STRATEGIES TO REDUCE THE INFLUENCE OF IMPLICIT BIAS 12 (Nat’l Ctr. for State Courts 2012) (The Court’s strategy for attempting to mitigate implicit racial bias “should NOT instruct a person to ignore or suppress stereotypes and/or implicit biases or offer any other intervention technique that is not supported by empirical literature on implicit bias.”) (emphasis in original).]  [26:  See Anna Roberts, (Re)forming the Jury: Detection and Disinfection of Implicit Juror Bias, 44 CONN. L. REV. 827, 868-69 (2012) (“Educators outside the jury context have advocated methods of learning about implicit bias that involve not passive exposure to information with which one may already agree, but rather the active experience of feeling the workings of implicit bias within oneself.”).] 

Mental imagery “is the conscious and intentional act of creating a mental representation of a person, object, or event by seeing it with the mind’s eye.”[footnoteRef:27] Researchers in the Psychology Department at the University of Colorado at Boulder conducted five experiments on implicit gender stereotypes that associate females with weakness. The experiments tested the effect of having participants imagine a counterstereotype (a strong woman) prior to taking a gender-based IAT.[footnoteRef:28] They hypothesized that this form of mental imagery would increase the accessibility of counterstereotypes (well-developed subtypes that are dissimilar to the core stereotype) thereby decreasing the accessibility of the core stereotype.[footnoteRef:29] The researchers found that, across all experiments, participants who engaged in counterstereotypic mental imagery produced substantially weaker implicit stereotypes compared with participants who engaged in neutral, stereotypic, or no mental imagery.[footnoteRef:30] The researchers posit that “because of its similarity to real experience… mental imagery has the potential to affect implicit processes, such as implicit stereotypes, even though the imagery itself is intentional and controlled.”[footnoteRef:31]  [27:  Irene V. Blair et al., Imagining Stereotypes Away: The Moderation of Implicit Stereotypes Through Mental Imagery, 81 J. PERSONALITY & SOC. PSYCH. 828 (2001).]  [28:  Id. at 830 (“Those in the CS condition were asked to take a few minutes to imagine what a strong woman is like, why she is considered strong, what she is capable of doing, and what kinds of hobbies and activities she enjoys.)]  [29:  Id. (“Stereotypes and counterstereotypes are often bipolar opposites, and as such they are unlikely to be represented independently. Emerging evidence suggests that increasing the accessibility of one implies a decrease in the other as a result of cognitive consistency and efficiency pressures”).]  [30:  Id.]  [31:  Id. at 828-829, 838.] 

Research suggests that a similar kind of mental imagery exercise may effectively counteract at least some of jurors’ implicit racial biases.[footnoteRef:32] Cloaking or perspective-switching exercises check decisions for bias by asking jurors to “imagin[e] how one would evaluate the stigmatized group member if he or she belonged to a different, non-stigmatized social group.”[footnoteRef:33] Just as individuals who are asked to envision strong women are less likely to then associate a woman with weakness, jurors who are asked to imagine the defendant as a white man are less likely to be influenced by implicit racial biases that associate Blackness with guilt.  This, in turn, primes them to think more critically about the evidence offered against a Black man than they might otherwise, mitigating implicit racial associations. [32:  PAMELA M. CASEY ET AL., STRATEGIES TO REDUCE THE INFLUENCE OF IMPLICIT BIAS 12 (Nat’l Ctr. for State Courts 2012); see also Debra Lyn Bassett, Deconstruct and Reconstruct: Reexamining Bias in the Legal System: Searching for New Approaches, 46 U.C. DAVIS L. REV. 1563, 1572-73 (2013) (listing promising strategies to override unconscious bias, including “mental imagery of counter-stereotypes”); Alexander M. Czopp et al., Standing Up for a Change: Reducing Bias Through Interpersonal Confrontation, 90 J. PERSONALITY & SOC. PSYCH. 784, 799 (2006) (confronting people with their biases can reduce stereotypes); Justin D. Levinson, Forgotten Racial Equality: Implicit Bias, Decisionmaking, and Misremembering, 57 DUKE L.J. 345, 413 (2007) (“Research indicates that explicitly confronting people with their biases may be an effective tool in decreasing stereotyped responses.”).]  [33:  PAMELA M. CASEY ET AL., STRATEGIES TO REDUCE THE INFLUENCE OF IMPLICIT BIAS 12 (Nat’l Ctr. for State Courts 2012); see also id. at 13 (listing “cloaking” as an example of a potential “best practice” self-checking procedure).] 

IV. Other Jurisdictions use Racial Bias Instructions that Incorporate Mental Imagery to Counteract Implicit Racial Biases. 

Experts have advocated for and some jurisdictions have adopted racial bias instructions that use mental imagery exercises involving cloaking or perspective-switching exercises to counteract implicit racial biases.[footnoteRef:34] California Criminal Jury Instruction No. 209, for example, specifically addresses Implicit or Unconscious Bias. After defining implicit bias for the jury and instructing them on the effect of implicit bias on impartial decision-making, California instructs jurors as follows:  [34:  See, e.g. CALCRIM No. 209; AM. BAR ASS’N, ACHIEVING AN IMPARTIAL JURY (AIJ) TOOLBOX, 17-20 (2017); see also Cynthia Kwei Yung Lee, Race and Self-Defense: Toward a Normative Conception of Reasonableness, 81 MINN. L. REV. 367, 406-10, 464 n.389 (1996); James McComas & Cynthia Stout, Combating the Effects of Racial Stereotyping in Criminal Cases, 23 CHAMPION 22 (1999) (analyzing the impact of the instruction on a trial in Anchorage, Alaska).] 

Consider your initial impressions of the people and the evidence in this case. Would your impressions be different if any of the people were, for example, of a different age, gender, race, religion, sexual orientation, ethnicity, or national origin? Was your opinion affected because a person has a disability or speaks in a language other than English or with an accent? Think about the people involved in this case as individuals. Focusing on individuals can help reduce the effect of stereotypes on decisionmaking.

The American Bar Association has endorsed the use of similar mental imagery exercises as a tool in their model jury instruction on bias.[footnoteRef:35] The ABA instruction encourages jurors to “try taking another perspective. Ask yourself if your opinion of the parties or witnesses or of the case would be different if the people participating looked different or if they belonged to a different group?”[footnoteRef:36] [35:  AM. BAR ASS’N, ACHIEVING AN IMPARTIAL JURY (AIJ) TOOLBOX, 17-20 (2017).]  [36:  Id. at 19; see also Cynthia Kwei Yung Lee, Race and Self-Defense: Toward a Normative Conception of Reasonableness, 81 MINN. L. REV. 367, 406-10 (1996).] 

Professor Cynthia Kwei Young Lee has argued that instructions should give jurors more guidance by telling them how to conduct a mental imagery cloaking or perspective-switching exercise:
It is natural to make assumptions about the parties and witnesses in any case based on stereotypes. Stereotypes constitute well-learned sets of associations or expectations correlating particular traits with members of a particular social group. You should try not to make assumptions about the parties and witnesses based on their membership in a particular racial group.

If you are unsure about whether you have made any unfair assessments based on racial stereotypes, you may engage in a race-switching exercise to test whether stereotypes have colored your evaluation of the case before you. Race-switching involves imagining the same events, the same circumstances, the same people, but switching the races of the parties. For example, if the defendant is White and the victim is Latino, you could imagine a Latino defendant and a White victim. In intraracial cases in which both the defendant and the victim are persons of color, you may simply assign a different race to these actors. For example, if both the defendant and victim are Black, you may imagine that both are White. If your evaluation of the case before you is different after engaging in race-switching, this suggests a subconscious reliance on stereotypes. You may then wish to reevaluate the case from a neutral, unbiased perspective.[footnoteRef:37] [37:  Id. at 482.] 


All of these examples employ mental imagery and use cloaking or perspective-switching exercises to prime jurors to attend to their biases. The ABA crafted its model instruction based on input from the Advisory Group’s social scientists and reviewers, conscious of the fact that merely highlighting implicit bias might do more harm than good.[footnoteRef:38] Based on social science research, the ABA recognized that mental imagery exercises that ask jurors to imagine how they would feel were the people involved of different races can be an effective debiasing tool.[footnoteRef:39] Research also shows that issuing the full instruction to the jury at the beginning of the trial, and reminding jurors of it at the end will maximize the instruction’s efficacy.[footnoteRef:40] [38:  AM. BAR ASS’N, ACHIEVING AN IMPARTIAL JURY (AIJ) TOOLBOX, 15 (2017).]  [39:  Id. at 21.]  [40:  See Jerry Kang et al., Implicit Bias in the Courtroom, 59 UCLA L. REV. 1124, 1181-82 (2012) (explaining, “[t]his education [of the jurors about implicit racial bias] should take place early and often,” and citing example of judge who “spends approximately twenty-five minutes discussing implicit bias during jury selection.”); Mark W. Bennett, Unraveling the Gordian Knot of Implicit Bias in Jury Selection: The Problems of Judge-Dominated Voir Dire, the Failed Promise of Batson, and Proposed Solutions, 4 HARV. L. & POL’Y REV. 149, 169 (2010) (describing how Federal Judge Mark W. Bennett begin voir dire with a PowerPoint discussion of implicit racial bias).] 

*   *   *

Without a mitigating instruction, jurors’ implicit racial biases will continue to infect the criminal process, compromising defendants’ rights to a fair trial and threatening racially disparate outcomes. Research shows that merely telling jurors not to be biased is ineffective at best and even may exacerbate their biases. Instead, using mental imagery and cloaking or perspective-switching exercises can more effectively counteract implicit biases.  For these reasons, [JURISDICTION] should join others that have adopted instructions with cloaking exercises in them to protect defendants’ rights to due process and a fair trial. 
DEFENDANT’S PROPOSED JURY INSTRUCTION ON RACIAL BIAS 
[VERSION A – ADAPTED FROM CYNTHIA LEE’S PROPOSED RACE-SWITCHING INSTRUCTION]

Prior to Opening Statements 

It is natural for human beings to make assumptions about the parties and witnesses in any case based on stereotypes. “Stereotypes” constitute well-learned sets of associations or expectations connecting particular behavior or traits with members of a particular social group. Often, we rely on stereotypes without even being aware that we are doing so. As a juror, you must not make assumptions about the parties and witnesses based on their membership in a particular racial group. You must not assume that a particular interpretation of a person’s behavior is more or less likely because the individuals belong to any particular racial group. Reliance on stereotypes in deciding real cases is prohibited both because every accused is entitled to equal protection of law, and because racial stereotypes are historically, and notoriously, inaccurate when applied to any particular member of a race. 

You will soon hear opening statements and then be presented with evidence. As you evaluate the case, to ensure that you have not made any unfair assessments based on racial stereotypes, you should perform a race-switching exercise to test whether stereotypes have affected your evaluation of the case. “Race-switching” involves imagining the same events, the same circumstances, the same people, but switching the races of the parties and witnesses. For example, if the accused is African American, you should imagine a white accused. If your evaluation of the case is different after engaging in race-switching, this suggests a subconscious reliance on stereotypes. You must then re-evaluate the case from a neutral, unbiased perspective. 

Prior to Jury Deliberation 

As I explained at the beginning of the case, it is critical that you not rely on stereotypes, even unconscious ones, in your evaluation of this case. To ensure that such stereotypes do not play any part in your deliberations, you should apply the race-switching exercise I described earlier, in which you imagine the accused as a different race. For instance, if the accused is African American, imagine him as white. Then determine whether or not doing so changes your evaluation of the case. If it does, you should re-evaluate the case from a neutral, unbiased perspective.


DEFENDANT’S PROPOSED JURY INSTRUCTION ON RACIAL BIAS 
[VERSION B – ABA INSTRUCTION]

Our system of justice depends on judges like me and jurors like you being able and willing to make careful and fair decisions. Scientists studying the way our brains work have shown that, for all of us, our first responses are often like reflexes. Just like our knee reflexes, our mental responses are quick and automatic. Even though these quick responses may not be what we consciously think, they could influence how we judge people or even how we remember or evaluate the evidence. 

Scientists have taught us some ways to be more careful in our thinking that I ask you to use as you consider the evidence in this case: 

Take the time you need to test what might be reflexive unconscious responses and to reflect carefully and consciously about the evidence. 

· Focus on individual facts, don’t jump to conclusions that may have been influenced by unintended stereotypes or associations.
· Try taking another perspective. Ask yourself if your opinion of the parties or witnesses or of the case would be different if the people participating looked different or if they belonged to a different group?
· You must each reach your own conclusions about this case individually, but you should do so only after listening to and considering the opinions of the other jurors, who may have different backgrounds and perspectives from yours.

Working together will help achieve a fair result.


DEFENDANT’S PROPOSED JURY INSTRUCTION ON RACIAL BIAS 
[VERSION C –CALIFORNIA INSTRUCTION]

In your role as a juror, you must not let bias influence your assessment of the evidence or your decisions. I will now provide some information about how bias might affect decisionmaking. Our brains help us navigate and respond quickly to events by grouping and categorizing people, places, and things. We all do this. These mental shortcuts are helpful in some situations, but in the courtroom they may lead to biased decisionmaking. 

Bias can affect what we notice and pay attention to, what we see and hear, what we remember, how we perceive people, and how we make decisions. We may favor or be more likely to believe people whom we see as similar to us or with whom we identify. Conversely, we may disfavor or be less likely to believe people whom we see as different. 

Although we are aware of some of our biases, we may not be aware of all of them. We refer to those biases as “implicit” or “unconscious.” They may be based on stereotypes we would reject if they were brought to our attention. Implicit or unconscious biases can affect how we perceive others and how we make decisions, without our being aware of their effect. 

To ensure that bias does not affect your decisions in this case, consider the following steps:

1. Reflect carefully and thoughtfully about the evidence. Think about why you are making each decision and examine it for bias. Resist the urge to jump to conclusions or to make judgments based on personal likes or dislikes, generalizations, prejudices, stereotypes, or biases. 

2. Consider your initial impressions of the people and the evidence in this case. Would your impressions be different if any of the people were, for example, of a different age, gender, race, religion, sexual orientation, ethnicity, or national origin? Was your opinion affected because a person has a disability or speaks in a language other than English or with an accent? Think about the people involved in this case as individuals. Focusing on individuals can help reduce the effect of stereotypes on decisionmaking.

3. Listen to the other jurors. Their backgrounds, experiences, and insights may be different from yours. Hearing and sharing different perspectives may help identify and eliminate biased conclusions.

[bookmark: _GoBack]The law demands that jurors make unbiased decisions, and these strategies can help you fulfill this important responsibility. You must base your decisions solely on the evidence presented, your evaluation of that evidence, your common sense and experience, and these instructions.
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