DRAFT SECTION OF MOTION TO SUPPRESS

I. THE COURT SHOULD DISCOUNT POLICE ASSERTIONS THAT THE EVENTS TOOK PLACE IN A “HIGH-CRIME AREA” WHEN DETERMINING WHETHER THE POLICE HAD SUFFICIENT REASONABLE SUSPICION OF CRIMINAL ACTIVITY TO JUSTIFY A STOP.

On January 10, 2024, [CLIENT] was walking home from a friend’s house when he was stopped, frisked, and arrested for possessing a firearm that he was not permitted to carry. [OFFICER] testified that he relied, in part, on the fact that [CLIENT] was in a “high-crime area” to establish the requisite reasonable, articulable, particularized suspicion of criminal activity required under Terry v. Ohio, 392 U.S 1 (1968), to justify the initial stop. But [OFFICER]’s characterization of the area where [CLIENT] was stopped as a “high-crime area” should not be considered in the reasonable suspicion analysis for four reasons: (1) Being in a “high-crime area” is not particularized to any individual suspect and thus does nothing to single out any individual as worthy of additional scrutiny; (2) Statistics indicate that almost every area is described or can be described as a “high-crime area” and officers are inconsistent in how they describe areas; (3) Data shows that designations of “high-crime areas” do not correlate with actual crime rates and do not accurately predict criminal behavior; and (4) Data reveals that police use “high-crime area” designations to disproportionately stop Black community members, suggesting that implicit biases are more likely to explain when an area is designated as a “high-crime area” than actual crime. 
A. Being in a “high crime area” is not particularized to any individual suspect and does nothing to single out any individual as worthy of additional scrutiny.

	The Fourth Amendment requires the police to have reasonable, articulable, particularized suspicion that a person has committed a crime (also known as “RAPS”) before that officer is permitted to stop the person. Terry v. Ohio, 392 U.S 1 (1968). The “particularized” part of RAPS means that the police must have a reason particular to that person before they can stop them. See, e.g., Navarette v. California, 572 U.S. 393, 396 (2014) (“The Fourth Amendment permits brief investigative stops … when a law enforcement officer has a particularized and objective basis for suspecting the particular person stopped of criminal activity.”). Stating that an individual was found in a “high-crime area” is not a fact that is particularized to any one individual. It is something that would make anyone and everyone in that area – including all of its legal residents – suspect. The Supreme Court specifically admonished against that type of group-based assumption in Ybarra v. Illinois, 444 U.S. 85 (1979). In Ybarra, police got a warrant to search a bar, and proceeded to frisk every patron in a bar as part of their search. The Court held those searches unconstitutional, emphasizing that “a person's mere propinquity to others independently suspected of criminal activity does not, without more, give rise to probable cause to search that person.” Id. at 86. While probable cause is a higher standard than reasonable suspicion, Ybarra suggests that mere proximity to a high crime area is not enough to give rise to reasonable suspicion. Twenty-one years later, the U.S. Supreme Court again cautioned that “[a]n individual's presence in an area of expected criminal activity, standing alone, is not enough to support a reasonable, particularized suspicion that the person is committing a crime.” Illinois v. Wardlow, 528 U.S. 119, 124 (2000).
Lower courts since Ybarra and Wardlow have been appropriately skeptical of police reliance on the nature of an area to justify stops. For example, the Supreme Court of New Jersey held that “[t]he State must do more than simply invoke the buzz words ‘high-crime area’ in a conclusory manner to justify investigative stops.” State v. Goldsmith, 227 A.3d 1028 (N.J. 2022); see also United States v. Montero-Camargo, 208 F.3d 1122, 1139 n. 32 (9th Cir. 2000) (recognizing that “use of the term “high-crime area” as a factor in reasonable suspicion analysis may well be ‘an invitation to trouble’”). The Ninth Circuit Court of Appeals has implored courts to “examine with care the specific data underlying any” assertion that an area is a “high crime area.” Id. But recent empirical research reveals that police describe every area as a “high-crime area” and officers are inconsistent in how they use the “high-crime area” designation, suggesting that the police label of an area as “high-crime” is haphazard at best and should not be used to inform the reasonable suspicion analysis.
B. Almost every area has been described as or can be described as a “high-crime area” and police are inconsistent in how they define these areas.

There is no guidance from the courts to help police determine when crime rates are high enough in a place to make it a “high-crime area.” Similarly, police do not have any standards or regulations that define what constitutes a “high-crime area.” As one might expect from the lack of guidance, officers inconsistently define which areas and neighborhoods are considered “high-crime areas,” and research shows that almost any area can be deemed a “high-crime area.” 
[bookmark: _GoBack]Professors from Duke University and Columbia University analyzed a dataset of over two million stops conducted by the New York Police Department over six years and looked at when and where officers claimed stops were premised, at least in part, on the suspect being in a “high-crime area.” They found that “implementation of the high-crime area standard appears haphazard at best, and discriminatory at worst. Officers call nearly every block in the city high crime at one time or another.” Ben Grunwald & Jeffrey Fagan, The End of Intuition-Based High-Crime Areas, 107 CAL. L. REV. 345 (2019). Additionally, Professors Grunwald & Fagan’s study revealed that there were significant “[i]nter-officer disparities.” Id. at 351. “Controlling for area of the city, roughly a quarter of officers invoke [high-crime area] in just 25 percent of stops, while another 40 percent do so over 75 percent of the time.” Id. 
This is unsurprising, given that crime rates change over time, and that officers may have skewed conceptions of crime rates based on their work experience in certain neighborhoods. But if different officers have different conceptions of what makes an area a “high-crime area” and if any area can be so designated (and has been so designated), it renders the label meaningless as a predictor of potential criminal behavior. The Grunwald-Fagan Study reveals that there is no correlation between police designations of “high-crime areas” and actual crime rates, suggesting that the designations are poor predictors of criminal behavior.
C. Data shows that designations of “high-crime areas” do not correlate with actual crime rates and do not accurately predict criminal behavior.

According to the Grunwald-Fagan Study, “officers’ assessments of whether areas are high crime appear inaccurate.” Id. at 350. “[A]ctual crime rates predicted only one percent of the variation in officers’ assessments of whether areas are high crime.” Id. at 350-51. In fact, Professors Grunwald and Fagan found that “the probability of an arrest or the recovery of a weapon decreases when an officer invokes [high-crime area] to justify the stop. In other words, when an officer invokes [high-crime area], the suspect is less likely to be engaged in a crime. This suggests that [high-crime area designations] may not be an indicator of guilt at all. It further suggests that officers may invoke [high-crime area] to manufacture the appearance of reasonable suspicion in their weakest stops.” Id. at 351.  
This research suggests that calling an area a “high-crime area” is not just haphazard; it is affirmatively used by police to justify stops that they should not be making in the first place and supports police stops of wholly innocent people. Police should not be permitted to rely on a factor – like the designation of a “high-crime area” – to justify stops when data proves that the factor does not predict criminality, and when reliance on that factor is used in weak cases to support inappropriate stops of innocent people. 
D. Data reveals that police use “high-crime area” designations to justify disproportionate stops of Black community members.

When the suspect is a Black man, officers are more likely to designate the area as a “high-crime area” to support a stop, particularly for suspected violent crimes or weapons offenses. Id. at 386-87. Professors Grunwald and Fagan controlled for each individual officer’s patterns and for the specific geographic location of a police encounter and found that “officers are still significantly more likely to invoke [high-crime area] against young Black men” than other suspects. Id. at 387. Ultimately, the data shows that “[t]he racial composition of the area and the identity of the officer are stronger predictors of whether an officer deems an area high crime than the crime rate.” Id. at 396. This data suggests that implicit or explicit racial biases likely do more to explain these “high-crime area” designations than actual crime rates do.
[If the prosecution presents arrest data to support its assertion that the stop occurred in a “high-crime area,” you could insert the following section:] The arrest data provided by the government to suggest that this stop took place in a “high-crime area” is meaningless without more information. First, the government has not shown that [OFFICER] knew the provided statistics when he stopped [CLIENT]. If officers can stop people without knowledge of crime statistics and then legitimize those stops with later, post hoc data, officers are incentivized to say every area is a high-crime area and hope they are right later. 
Second, the government’s data does not include an analysis of the number officers assigned to patrol the area. As Professors Grunwald and Fagan recognized, “if a police department assigns a disproportionate number of officers to patrol communities of color, those communities will contain a disproportionate number of arrests. Defining high-crime areas based on arrest data would then make communities of color appear more dangerous than they are and might also create a kind of high-crime feedback loop.” Id. at 398. There is already reason to think that officers focus more of their attention and time on communities of color, which creates precisely such a feedback loop.
Behavioral data scientists from UCLA and American University used anonymized cellphone data from six cities to determine where more than 10,000 police officers spent their time. Using the phones’ location data, they found that “officers spend considerably more time throughout their shifts in neighborhoods with larger Black, Asian and Hispanic populations relative to the population[,]” even when controlling for socioeconomic status. Dee Gill, Smartphone Records Reveal Racial Disparities in Neighborhood Policing, UCLA ANDERSON REVIEW (2023). Because they spend more time there, police also make more arrests there: “a bigger police presence in a neighborhood strongly correlates with higher arrest rates.” Id. This time disparity leads to a disparity in arrest rates. The researchers concluded that “[a]bout half of the racial disparities in arrests may be due to differences in exposure times to police[.]” Id. Thus, the prosecution’s arrest data likely reflects the police department’s choices about where to concentrate its officers more than it does actual crime rates.  
In fact, research shows that implicit racial bias may lead to higher arrest rates in communities of color even though they are not more likely to violate the law than their white counterparts. An empirical study analyzing thirteen years’ worth of data on race, socioeconomic factors, drug use, and drug arrests found that Black and white people used drugs in roughly the same percentages and in roughly the same ways but, “in early adulthood, race disparities in drug arrest[s] grew substantially; as early as age 22, African-Americans had 83% greater odds of a drug arrest than whites and at age 27 this disparity was 235%.” Ojmarrh Mitchell & Michael S. Caudy, Examining Racial Disparities in Drug Arrests, 32 JUST. Q. 288, 306-07 (2013). The researchers found that roughly 85 percent of Black Americans’ higher rates of drug arrest were “not attributable to differences in drug use, drug sales, nondrug offending, or neighborhood context.” Id. at 309. In other words, empirical research indicates that the magnitude of racial disparities seen nationwide in arrest rates is likely attributable to implicit racial bias in law enforcement rather than differences in criminality. 
E. Refusing to consider police designation of a “high-crime area” as a relevant factor in the reasonable suspicion analysis would bring this Court in line with courts across the country. 

This court would not be alone in refusing to defer to the government’s description of a place as a “high-crime area” to justify a police stop. As discussed above, other courts are already skeptical of police designations of certain locations as “high-crime areas.” See, e.g., State v. Goldsmith, 227 A.3d 1028 (N.J. 2022); United States v. Montero-Camargo, 208 F.3d 1122, 1139 n. 32 (9th Cir. 2000). And the United States Supreme Court has twice cautioned against assuming that someone is engaged in criminal activity simply because of their location. Illinois v. Wardlow, 528 U.S. 119, 124 (2000); Ybarra v. Illinois, 444 U.S. 85, 86 (1979).
Given empirical data that police use “high-crime” designations to disproportionately stop Black men, this Court should join courts across the country that have considered the effects of race and racism when determining what factors are and should be relevant in the reasonable suspicion analysis. For example, courts in Illinois, Maryland, Massachusetts, and Washington now give less weight to the flight of a Black man from police in communities where there is a history of racial profiling and excessive force against Black men. See Washington v. State, 287 A.3d 301, 325 (Md. 2022) (“[T]he circumstance that people, particularly young African American men, may flee police for innocent reasons may be considered in the Fourth Amendment reasonable suspicion calculus.”); United States v. Brown, 925 F.3d 1150, 1156 (9th Cir. 2019) (“In evaluating flight as a basis for reasonable suspicion, we cannot totally discount the issue of race.”); People v. Horton, 142 N.E.3d 854, 868 (Ill. App. 2019) (“[O]ne can readily understand why a young black man having a conversation with friends in a front yard would quickly move inside when seeing a police car back up”); Commonwealth v. Warren, 58 N.E.3d 333, 342 (Mass. 2016) (“[W]here the suspect is a black male stopped by the police on the streets of Boston, the analysis of flight as a factor in the reasonable suspicion calculus cannot be divorced from the findings … documenting a pattern of racial profiling of black males in the city of Boston…”). 
Courts have also considered the realities of racial profiling when considering whether a suspect’s consent to a police request is voluntarily given. See, e.g., Jamison v. McClendon, 476 F. Supp. 3d 386, 412-17 (S.D. Miss. 2020) (discussing why a Black man pulled over in Mississippi may not have felt free to say no to an armed police officer because of a history of police racism); United States v. Mendenhall, 446 U.S. 544, 558 (1980) (noting that the race, gender, age, and education of a young Black woman who "may have felt unusually threatened by the officers, who were white males" were all relevant factors in determining whether the woman voluntarily consented to a seizure).  
Because data shows that police designation of an area as a “high-crime area” is not correlated with actual crime rates but rather is informed by implicit racial biases, “high-crime area” designations should be discounted in the reasonable suspicion analysis just as flight is discounted. 
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