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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

	UNITED STATES OF AMERICA,

	Plaintiff,

	v.

JOHN DOE,

	Defendant.
	)
)
)
)
)
)
)
)
)
)
	No. 


MOTION TO EXCLUDE DET. ATTEBURY’S TESTIMONY


The government has notified John Doe of its intent to offer King County Sheriff Detective Mark Attebury as an “expert” in the shadowy world of street-level drug dealing and the following topics:
· How drug deals are carried out;
· User versus distribution quantities of narcotics and storage methods;
· The locations where drug dealers commonly store drugs and items used to facilitate their drug dealing;
· The use of code words and slang in negotiations over drug transactions, including slang terms for various kinds of drugs and different quantities of drugs;
· The practice of putting property in the names of others;
· The prices charged for various quantities of narcotics;
· Methods used to avoid detection of drug trafficking; and
· The relationship between firearms and drug trafficking.

Ex. 1, Attebury Disclosure.
This is classic impermissible profiling. See United States v. Wells, 879 F.3d 900, 919–24 (9th Cir. 2018) (reversing a conviction because the government used a generalized profile to “fit” a defendant’s personal characteristics). Profiling evidence is generally inadmissible because it invites the jury to convict a defendant because his characteristics match those of an archetypal criminal. That’s exactly what Det. Attebury’s testimony will do, which makes it inadmissible.
Det. Attebury will also specifically testify that:

· Fentanyl, cocaine, methamphetamine, and heroin are controlled substances;
· Fentanyl, cocaine, methamphetamine, and heroin are addictive to users;
· The amount of fentanyl, crack-cocaine, heroin, and fentanyl seized on February 16, 2022, from the defendant is consistent with the amounts possessed by street-level distributors, rather than users, of controlled substances; 
· The items seized on February 16, 2022, —currency, firearm, scoop, scales, baggies, and ammunition—are consistent with items typically possessed by drug traffickers in the course of their drug trafficking business. 
Ex. 1.
Det. Attebury’s testimony suffers from other problems and should be excluded. First, he should not be permitted to testify about code words, that drug dealers put property in others’ names, or the methods used to avoid detection. These topics are irrelevant given the facts and circumstances of this case, and thus Det. Attebury’s proposed testimony will not assist the trier of fact determine a material fact and should be excluded. See Fed. R. Evid. 401, 702(a).
Second, the jury doesn’t need any specialized knowledge to understand many commonsense and well-known points: the charged drugs are addictive controlled substances; people use cash to buy drugs; and drug storage methods. Since Det. Attebury’s specialized knowledge is not helpful, it’s not admissible. See Fed. R. Evid. 702(a). This sort of opinion testimony also has no basis in reliable methods or principles, id., and would waste time without much benefit to the jury. See Fed. R. Evid. 403.
Third, the Court should hold a Daubert hearing before allowing Det. Attebury to testify about how much fentanyl, cocaine, heroin, and methamphetamine a person can use daily. He does not have the scientific background to answer that question. Nor has he explained the methodology he used to reach this conclusion. Accordingly, his testimony on this point is not admissible and also more prejudicial than probative. See Fed. R. Evid. 702(a). Even if it were, it would be inadmissible because it is more prejudicial than probative. See Fed. R. Evid. 403.
Fourth, Det. Attebury should not be permitted to tell the jury that he believes drugs and guns go together. This opinion is not the product of reliable methods. See Fed. R. Evid. 702(a). The Court should hold a Daubert hearing or at least permit voir dire about his methods before permitting the jury to listen to this testimony. This proposed opinion also embraces the ultimate issue: whether Mr. Doe had the firearm for the purpose of facilitating drug trafficking instead of some other purpose. See Fed. R. Evid. 704(b). This type of opinion testimony is prejudicial because it lacks support and comes with an undeserved aura of credibility See Fed. R. Evid. 403.
I. BACKGROUND
On February 22, 2022, Seattle Police Department officers were searching for people to arrest at 12th Avenue South and Jackson Street as part of Operation New Day. This area was and remains an active marketplace for all manner of goods. Detective Dittoe saw Mr. Doe give someone a bag of something he believed were drugs. Officer Kellett approached Mr. Doe, grabbed him, handcuffed him, and removed a black and a brown backpack he was wearing on his back. He brought Mr. Doe and the bags to the patrol car. Officer Legg officer patted down Mr. Doe and searched his pockets, finding crack cocaine. 
Officer Kellett searched the black backpack and removed a small black bag with cocaine, heroin, and methamphetamine. When Officer Kellett searched the brown leather backpack, he found another brown bag inside and a small plastic bag containing 87 blue M-30 pills. Ex. 1 at 2:08–5:01. At the police station, the police found another loose pill, bringing the total to 88 pills. Ex. 2 (BS14). The drugs were tested and weighed in a DEA laboratory, yielding the following results: 0.713 grams of methamphetamine, 9.021 grams of fentanyl, 3.507 grams of cocaine, 20.0 grams of cocaine base, and 3.91 grams of heroin. Ex. 3, Lab Reports (BS432-36)
	The government has charged Mr. Doe with possession of controlled substances. Dkt. 1 at 1. In addition, he has been charged with possession of a firearm in furtherance of a drug trafficking crime, as well as unlawful possession of a firearm. Id. at 2.
On March 27, 2024, the government provided notice under Federal Rule of Evidence 16(a)(1)(G)(iii) of its intent to offer profile testimony though Det. Attebury’s testimony.
II. LEGAL STANDARD
Relevant evidence is generally admissible, and irrelevant evidence is not. See Fed. R. Evid. 402. “Evidence is relevant if: (a) it has any tendency to make a fact more or less probable than it would be without the evidence; and (b) the fact is of consequence in determining the action.” Fed. R. Evid. 401.
Rule 702 of the Federal Rules of Evidence permits expert witnesses qualified by pertinent knowledge, skill, experience, training, or education to offer opinions. Before doing so, however, the proponent of the testimony must demonstrate that “it is more likely than not that”:

(a) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert’s opinion reflects a reliable application of the principles and methods to the facts of the case.

Fed. R. Evid. 702 (effective Dec. 1, 2023).
	Courts perform a “gatekeeping role” to ensure that testimony is both relevant and reliable. United States v. Ruvalcaba-Garcia, 923 F.3d 1183, 1188 (9th Cir. 2019). 
Courts must ensure the testimony (1) has “a reliable basis in the knowledge and experience of the relevant discipline,” and (2) “logically advance[s] a material aspect of the party’s case.” Id. at 1188–89. The reliability prong focuses “solely on the principles and methodology, not on the conclusions” generated. Wendell v. GlaxoSmithKline, LLC, 858 F.3d 1227, 1232 (9th Cir. 2017). A district court’s “task is to analyze not what the experts say, but what basis they have for saying it.” Id. (emphasis added) (internal punctuation omitted). “[R]eliability becomes more, not less, important when the ‘experience-based’ expert opinion is perhaps not subject to routine testing, error rate, or peer review type analysis, like science-based expert testimony.” United States v. Valencia-Lopez, 971 F.3d 891, 898 (9th Cir. 2020). “[T]he flexibility afforded to the gatekeeper goes to how to determine reliability, not whether to determine reliability . . . .” Id.
Even relevant and reliable expert testimony should be excluded “if its probative value is substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.” Fed. R. Evid. 403. Testimony by experts “can be both powerful and quite misleading because of the difficulty in evaluating it. Because of this risk, the judge in weighing possible prejudice against probative force under Rule 403 of the present rules exercises more control over experts than over lay witnesses.” Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 595 (1993) (cleaned up).
In criminal cases, an expert witness may not “state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone.” Fed. R. Evid. 704(b).
III. DISCUSSION
A. Det. Attebury’s Proposed Testimony Is Inadmissible Profiling.
1. Profiling and modus operandi evidence are different.
Modus operandi, traditionally understood, is a way of identifying the perpetrator of an offense by showing “[a] method of operating or a manner of procedure” that is “so distinctive that investigators attribute it to the work of the same person.” Modus Operandi, Black’s Law Dictionary, 11th ed. 2019). By showing that the defendant committed uncharged crimes that are “nearly identical in method” to the charged crime, prosecutors may link the defendant to the charged crime by showing that the method is the defendant’s “distinctive . . . signature.” 1 McCormick on Evid. § 190.3 (Robert P. Mosteller ed., 8th ed. 2022).
Courts have expanded this traditional concept to allow for “common modus operandi” evidence. United States v. Webb, 115 F.3d 711, 720 (9th Cir. 1997) (Jenkins, J., concurring). Typically, a witness testifies about “the methods and techniques employed in an area of criminal activity” to show that the defendant “acted in accordance with usual criminal modus operandi.” United States v. Espinosa, 827 F.2d 604, 612 (9th Cir. 1987). This type of evidence serves a limited purpose: to “help[] the jury understand complex criminal activities, and alert[] it to the possibility that combinations of seemingly innocuous events may indicate criminal behavior.” United States v. Johnson, 735 F.2d 1200, 1202 (9th Cir. 1984). While this evidence may be permissible, courts do not routinely admit it. Espinosa, 827 F.2d at 612. Before doing so, courts must “carefully weigh the testimony’s probative value against its possible prejudicial effect.” Id. 
Behavior, activities, conduct, and action—the Ninth Circuit’s choice of language shows that modus operandi evidence starts with the defendant’s observed actions. An expert may then explain how those actions are consistent with specific criminal methods or techniques. See United States v. Alonso, 48 F.3d 1536, 1540–41 (9th Cir. 1995) (allowing agents to testify that the defendant’s behavior—looking inside parked cars while co-conspirators ran fake credit cards inside a store—was consistent with countersurveillance). In contrast, profile evidence is a “compilation of characteristics,” which the agent uses to link the defendant to those characteristics. United States v. Vallejo, 237 F.3d 1008, 1017 (9th Cir. 2001). Modus operandi evidence starts with the specific (defendant’s actions) and explains how those actions are consistent with specific criminal methods or techniques (like counter-surveillance), whereas profile evidence starts with general information about standard practices and common characteristics of a certain type of criminal, then links the defendant to those characteristics.
Courts are cautious with modus operandi evidence because it is so similar to profiling. See Wells, 879 F.3d at 921 (noting that profile evidence is “only permitted in narrow and limited circumstances”). A profile is “a somewhat informal compilation of characteristics believed to be typical of persons” engaged in a particular type of criminal activity. Reid v. Georgia, 448 U.S. 438, 440 (1980) (per curiam). Profiles generally are inadmissible as substantive evidence of guilt because they have low probative value and are “inherently prejudicial.” United States v. Lim, 984 F.2d 331, 334–35 (9th Cir. 1993) (citing United States v. Lui, 941 F.2d 844, 847 (9th Cir. 1991)). Profile testimony is “admissible only in two circumstances: (1) to establish modus operandi, but only in exceptional, complex cases, or (2) to rebut specific attempts by the defense to suggest innocence based on the particular characteristics described in the profile.” United States v. Espinoza-Valdez, 889 F.3d 654, 659 n.5 (9th Cir. 2018) (cleaned up).
Profile evidence is inherently prejudicial because the focus is the defendant’s characteristics, not his actions. See Wells, 879 F.3d at 920–21; accord Buck v. Davis, 580 U.S. 100, 123 (2017) (“Our law punishes people for what they do, not who they are.”). For example, Wells involved a double homicide in the workplace. Id. at 908. The government called a forensic psychologist as an expert in “targeted, intended workplace multiple-homicide violence.” Id. at 914. The expert testified about the general characteristics of people who committed workplace homicides, but the government did not ask him if the defendant had those characteristics. Id. at 918–19. Instead, the government called lay witnesses to testify about the defendant’s personal characteristics—which matched the characteristics identified by the expert. Id. at 919. The government used syllogistic reasoning to argue: People who commit workplace homicides have certain characteristics. The defendant has these characteristics. The defendant must have committed the charged workplace homicide.
These syllogisms have been suggested and rejected in drug trafficking cases. See, e.g., Lui, 941 F.2d at 847–48 (abuse of discretion to admit expert’s testimony tying defendant’s characteristics to those of an archetypal drug courier); United States v. Quigley, 890 F.2d 1019, 1023–24 (8th Cir. 1989) (using the characteristics of an archetypal drug courier to show the defendant fit the profile and, therefore, must have intended to distribute the drugs in his possession).
While profile evidence focuses on a person’s characteristics, common modus operandi evidence focuses on his actions. For example, a modus operandi expert has been allowed to testify “that drug traffickers often employ counter-surveillance driving techniques, register cars in others’ names, make narcotics and cash deliveries in public parking lots, and frequently use pagers and public telephones” to show that the defendant’s activities, which police had observed several times before his arrest, were consistent with common drug trafficking techniques. United States v. Gil, 58 F.3d 1414, 1417, 1422 (9th Cir. 1995). Modus operandi evidence explains how observed actions match typical criminal methods, whereas profile evidence explains how the defendant’s characteristics match the characteristics of an archetypal low-level dealer. 
2. Det. Attebury’s proposed testimony is profiling evidence.
This is not a complex case, so this is not a case where the government can or should be allowed to offer profile evidence. Espinoza-Valdez, 889 F.3d at 659 n.5. And Det. Attebury is not going to talk about how Mr. Doe’s behavior was consistent with typical criminal methods. Nobody observed him doing counter-surveillance driving. See Gil, 58 F.3d at 1422. No one saw him deliver a package in a public parking lot. See id. Police saw Mr. Doe holding suspected drugs and money. The officers say this was a hand-to-hand sale, but there is nothing unique, difficult, or outside a layman’s understanding.
Det. Attebury’s testimony is profiling, not modus operandi: he will testify about general practices and common characteristics and then he will conclude that Mr. Doe’s characteristics are “consistent with” street-level drug traffickers. As in Espinoza-Valdez, where the agent testified about typical smuggling practices, Det. Attebury will talk about general practices of drug traffickers. Ex. 1. As in Espinoza-Valdez, where the agent testified about how scouts fit into drug smuggling operations and the gear they carried, he will talk about how street-level dealers operate and what property they typically carry. Finally, as in Espinoza-Valdez, where the agent concluded the circumstances of the defendant’s apprehension were “consistent with” being a drug-trafficking scout, Det. Attebury will conclude that the property Mr. Doe had when arrested is “consistent with” distribution as a street-level dealer.[footnoteRef:1] Thus, as in Espinoza-Valdez, Det. Attebury’s testimony should not be admitted—particularly when it is the core of the government’s case. Espinoza-Valdez, 889 F.3d at 659. [1:  Compare Espinoza-Valdez, 889 F.3d at 657, with Ex. 1, Attebury Disclosure.] 

3. The risk of unfair prejudice substantially outweighs the probative value of Det. Attebury’s testimony.
Profile evidence is already “inherently prejudicial.” Lim, 984 F.2d at 334. The risk of unfair prejudice is heightened when the testimony comes from an “expert bearing the court’s imprimatur.” Buck, 580 U.S. at 121. It is heightened further because Det. Attebury “carries an aura of special reliability and trustworthiness” as a law enforcement officer. United States v. Gutierrez, 995 F.2d 169, 172 (9th Cir. 1993). When he tells the jurors that Mr. Doe was carrying exactly what he expects a low-level drug dealer to carry, they are inclined to trust his expert assessment.
It is one thing for the prosecutor to argue that Mr. Doe intended to distribute fentanyl because he had more pills than usual and that his money was the proceeds of drug sales. It is another thing entirely for a police officer to put an expert “stamp of approval on the government’s case.” United States v. Gaines, 170 F.3d 72, 80 (1st Cir. 1999). That’s all Det. Attebury will do. The probative value of his testimony lies only in “its ability to answer the impermissible question of whether,” based on what Mr. Doe was carrying, he matches the characteristics of an archetypal low-level drug dealer. Wells, 879 F.3d at 923. His testimony does nothing to explain how Mr. Doe’s actions compare to the common methods of drug dealers.
B. Irrelevant Testimony Should Be Excluded.
Det. Attebury should not be permitted to testify about code words, that drug dealers put property in others’ names, or methods used to avoid detection. This information is not relevant given the facts of this case. Nothing in the discovery produced suggests any code words or slang were used here. There is no evidence that Mr. Doe (or anyone else) asked another person to hide property or assets by putting property in their names. Nor is there any evidence of efforts to avoid detection in any unusual or sophisticated way the jury needs an expert’s help to understand. These irrelevant topics will not assist the trier of fact decide any material and will instead distract from the from important issues that will make a difference to the outcome of the case. Accordingly, Det. Attebury should not be permitted to testify about these topics. See Fed. R. Evid. 401, 403, 702(a).
C. Testimony About Common Knowledge Should Be Excluded.
The jury does not need testimony by an expert to understand many commonsense and well-known facts. United States v. Finley, 301 F.3d 1000, 1008 (9th Cir. 2002). Expert testimony is not admissible “on ‘matters that are readily intelligible.’” Gaines, 170 F.3d at 80 (quoting United States v. Montas, 41 F.3d 775, 784 (1st Cir. 1994)) (cleaned up). Yet Det. Attebury intends to offer “expert” testimony on topics laymen understand well.
That fentanyl, methamphetamine, heroin, and cocaine are controlled substances is common knowledge. That drugs are addictive is also well-known. Nearly every day, the Seattle Times has a story about the ongoing opioid epidemic. See Articles with Fentanyl Tag, Seattle Times (last accessed Apr. 9, 2024), available at https://perma.cc/GCE2-L9N6. And most people understand that people use cash to purchase drugs (among other things) and that drugs can be stored in pockets or backpacks. These are not topics beyond common understanding. Det. Attebury does not need to tell the jury this information for them to know it’s true. 
Moreover, the fact that drugs are addicting is not relevant to prove any element of the charged offense. See 9th Cir. Model Crim. Jury Instr. 12.1 (possession of a controlled substance with intent to distribute); Id. 14.16 (unlawful possession of a firearm by a convicted felon); Id. 14.23 (possession of a firearm in furtherance of a drug trafficking crime). The government wants Det. Attebury to tell the jury that drugs are addicting only to inflame the juror’s anger at the ongoing opioid epidemic and encourage them to direct that anger at Mr. Doe. See Fed. R. Evid. 403.
In addition, the jury does not need Det. Attebury to explain that people use cash to buy drugs or that they put drugs in bags and pants pockets. Cash is used to purchase all manner of things, including drugs. Jurors do not need Det. Attebury’s help to understand that sometimes people put drugs in backpacks or pockets or that people use cash to buy drugs. See Gaines, 170 F.3d at 81 (“That cash might be used because it is difficult to trace, and that cash was ‘consistent with’ drug dealing, could hardly have been very novel or startling ideas to this jury.”). Accordingly, his testimony about the use of cash in drug transactions and his opinion that a large amount of cash is consistent with selling drugs is not admissible. See Fed. R. Evid. 702(a).

D. A Daubert Hearing Is Necessary Before Allowing Det. Attebury to Testify About the Quantity of Fentanyl Pills, Methamphetamine, or Cocaine a Person Can Use in One Day.
When the police searched Mr. Doe and the bags he was carrying, they found 0.713 grams of methamphetamine, 3.507 grams of powder cocaine, 20 grams of crack cocaine, 3.91 grams of heroin, and 88 fentanyl pills. The government expects Det. Attebury will testify that the quantity of drugs found in Mr. Doe’s pocket and in the bags he carried are “consistent with amounts possessed by street-level distributors, rather than users, of controlled substances[.]” Ex. 1, Attebury Disclosure Ltr. He does not have the “knowledge, skill, experience, training, or education” to offer any opinion about how much of each substance a person can use on a regular basis. Fed. R. Evid. 702(a). Det. Attebury’s opinion is also not based on sufficient facts or data, nor is it the product of reliable principles and methods that he reliably applied. Id. 702(b)–(D). The Court should hold a Daubert hearing before allowing Det. Attebury to testify about how much of any particular type of drug a person can use in a day.
The ability to draw conclusions about how much a person who regularly uses each drug could be expected to consume requires knowing how quickly the drug wears off, how quickly withdrawal symptoms set in, how tolerance develops, and how much a person takes each day. Det. Attebury has no training in pharmacokinetics or pharmacodynamics, which study the interaction between drugs and the body.
Research conducted by people who actually have the requisite training and experience to offer this type of opinion contradicts Det. Attebury’s claims. Dr. Nicole Rodin, a pharmacist and research investigator specializing in the field of substance use disorders, explains why possession of 88 pills is consistent with personal use. See Ex. 2, Rodin Report at 1. The amount a person uses each day depends on a variety of factors, such as a person’s physical characteristics, how the drug was made, how the person takes the drug, and the potency of the drug. Id. Tolerance increases quickly with continued use. Id. The effects of fentanyl use are brief—a person who has developed tolerance begins to experience withdrawal symptoms about two hours after ingestion. Id. at 2. Patients take higher and higher doses of fentanyl to avoid these painful withdrawal symptoms. Id. The quantity of fentanyl in each pill varies considerably and can also affect how many ills a person takes each day. Id.
People with severe methamphetamine use disorder use a gram or more a day. See John C. Kramer, Vitezslav S. Fischman, and Don C. Littlefield, Amphetamine Abuse: Pattern and Effects of High Doses Taken Intravenously, 201 J. AM. MED. ASS’N 305, 306 (1967), available at https://perma.cc/EBE5-LSA6. Users’ tolerance increases substantially over time. According to one study, the highest maximum dose reported is in excess of 1 gr[am] taken every two hours, probably close to 15,000 mg [15g] in one day.” Id. Researchers at the Drug and Alcohol Rehabilitation Center surveyed over 2,000 current and former methamphetamine users and found that “almost 60% of respondents took 1–2 doses of meth in a 24-hour period, which generally covered their time awake,” and “41% of respondents used more than 0.5 grams [in 24 hours], with 9% using over an entire gram of meth in 24 hours.” Melissa Carmona, Study: 73% of Meth Users Are Multiplying Their Risk for Fatal Outcomes, The Recovery Village (last updated May 26, 2022), https://perma.cc/85XU-ZRU4.
Daily cocaine use similarly varies from person to person and can be substantial. In one study, 27% of cocaine users reported using between 2.6 and 19 grams of cocaine daily, at least three or more days each week. Elizabeth K.C. Schwartz, et al., Cocaine Use Disorder (CUD): Current Clinical Perspectives, 13 Substance Abuse Rehab. 25–46 (2022), available at https://perma.cc/E4SD-ALJ4. 
This Court should exclude Det. Attebury’s opinions about drug quantities entirely. In the alternative, the Court should hold a Daubert hearing to get to the bottom of how Det. Attebury formed his opinions in any reliable way.
Moreover, Det. Attebury’s opinion that the quantities of drugs found are too large for a personal user to have is an impermissible opinion about Mr. Doe’s mental state that constitutes an element of the charged offense. See Fed. R. Evid. 704(b). Specifically, Det. Attebury would be effectively telling the jury that Mr. Doe possessed the drugs with intent to sell them to others. See United States v. Boyd, 55 F.3d 667, 672 (D.C. Cir. 1995) (court erred by allowing an officer-expert to testify that 6.037 grams of crack/cocaine was consistent with distribution and not personal use).[footnoteRef:2] His opinion on this subject should therefore be excluded. [2:  Courts have struggled consistently to draw the line between permissible and impermissible opinion testimony—particularly when agents and police officers testify as experts. See generally § 6285 General Rule of Subdivision (b)—Expert Opinion Testimony as to Accused’s Mental State or Condition, 29 Fed. Prac. & Proc. Evid. § 6285 (2d ed.). The Supreme Court is expected to offer some clarity in the coming months when it issues an opinion in Diaz v. United States, No. 23-14.
] 

At best, there is a hearty debate about whether the drug quantities at issue here are more consistent with personal use or distribution. There is, however, significant risk a jury will give undue weight Det. Attebury’s opinion about the subject. The value of his opinion is more prejudicial than probative, and therefore should be excluded for that reason, as well. See Fed. R. Evid. 403.
E. Drugs and Guns 
The government intends to have Det. Attebury testify that drug traffickers typically possess firearms and ammunition. Ex. 1. Det. Attebury should not be permitted to offer this opinion, which is not the product of sufficient facts or data or reliable principles or methods. See Fed. R. Evid. 702(b)–(c); Valencia-Lopez, 971 F.3d at 901. In Valencia-Lopez, an agent testified as an expert that “the probability of coercion by drug trafficking organizations was ‘almost nil.’” Id. He never explained how his expertise lent itself to that conclusion or the methods and principles he reliably applied to offer that opinion. Id. 
The Court should hold a Daubert hearing or at least permit voir dire about his methods before permitting the jury to listen to this testimony. Det. Attebury’s disclosure letter does not identify this information, and a person’s experience as a police officer alone is not sufficient to satisfy Rule 702’s requirements; his experience alone “cannot establish the reliability and thus admissibility of the expert testimony at issue.” Valencia-Lopez, 971 F.3d at 900.
Det. Attebury’s expected testimony about the ubiquity of drug traffickers having firearms during drug sales is not supported by data. In fiscal year 2023, no weapon was involved in 71.6% of federal drug trafficking cases. U.S. Sent’g Comm’n, 2023 Sourcebook of Federal Sentencing Statistics, Table D-8, available at https://perma.cc/ZJT7-LCF4. In 92.4% of federal drug trafficking cases, the mandatory minimum under 18 U.S.C. §§ 924(c) and (e) did not apply. Id., Table F-2, available at https://perma.cc/X4C7-2XSW. These findings have been consistent over the years:
· 2022: 73.9% of drug-trafficking offenses did not involve a weapon, U.S. Sent’g Comm’n, 2022 Sourcebook of Federal Sentencing Statistics, Table D-8, available at https://perma.cc/S4U3-VS3R
· 2021: 76.1%  of drug-trafficking offenses did not involve a weapon, U.S. Sent’g Comm’n, 2021 Sourcebook of Federal Sentencing Statistics, Table D-8, available at https://perma.cc/C8TF-4VJW;
· 2020: 75.2% of drug trafficking offenses did not involve a weapon, U.S. Sent’g Common’, 2020 Sourcebook of Federal Sentencing Statistics, Table D-8, available at https://perma.cc/47UJ-37QC;
· 2019: 76.4% of federal drug trafficking offenses did not involve a weapon, 2019 Sourcebook of Federal Sentencing Statistics, Table D-8, available at https://perma.cc/Y88K-CGPB. 
These data show that drug traffickers did not have firearms in the majority of federal cases in the United States. Det. Attebury’s opinion to the contrary appears not to be based on facts or data.
Det. Attebury’s proposed testimony is effectively an opinion about a mental state that is an element of the offense: whether Mr. Doe had the firearm for the purpose of facilitating drug trafficking instead of some other purpose. See Fed. R. Evid. 704(b). He should not be permitted to offer an opinion about the reasons the firearm was in the backpack. That is for the jury alone to decide. See Fed. R. Evid. 702(a), 704(b); 403.
IV. CONCLUSION
[bookmark: _GoBack]The bulk—if not all—of Det. Atttebury’s testimony is impermissible under Rules 401, 403, 702, and 704. His testimony should accordingly be excluded, or at the very least limited substantially. Before permitting him to testify about how possession quantities of certain substances and firearms is consistent with drug trafficking, the Court should hold a Daubert hearing to determine how Det. Attebury can possibly rely on his experience based on sufficient data or reliable methods.  
	DATED this ___ day of ___________ 20__.
						Respectfully submitted,

						s/ Colleen P. Fitzharris
						Assistant Federal Public Defender
						Attorney for John Doe
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